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MEMBERS OF THE HOUSE OF DELEGATES

REGULAR AND EXTRAORDINARY SESSIONS, 2011

OFFICERS

Speaker - Richard Thompson, Wayne
Clerk - Gregory M. Gray, Charleston
Sergeant at Arms - Oce Smith, Fairmont
Doorkeeper - John Roberts, Hedgesville

District Name Address Legislative Service
First, .ooovinnni it Ronnie D. Jones (D). .............. Weirton. . ..........cooovue.. 80"
Randy Swartzmiller (D). ........... New Cumberland. . ........... 75% - 80"
Second. .................. Timothy R. Ennis (D). . ............ Wellsburg.. ................. 72" - 80"
Roy Givens(D).. . .........cooonn Wellsburg.. . ................ 76" - 80"
Third..................... RyanFerns (D). .................. Wheeling. ................ .. 80"
Erikka Storch(R). ........... ... .. Wheeling. .................. 80"
Fourth.................... Michael T. Ferro(D)............... McMechen.. . ... .. ... 79" - 80"
Scott G. Vamer (D). .............. 71 - 80"
Fifth. ........ ... ....... Dave Pethtel (D). ... .............. 69" -~ 717 74" - 80"
Sixth. William Roger Romine (R) 75" - 80"
Seventh.. Lynwood “Woody” Ireland (R). .. ... Pullman. ................... 78" - 80"
Eighth.. .. Everette W. Anderson, Jr.(R). .... ... Williamstown.. .............. 71 - 80"
Ninth, ................... *Anna Border(R). ................ Davisville.. ................. Appt. 6/21/11, 80"
Tenth. ................... Tom Azinger (R).................. Vienna. ................ ... 72" - 80"
John Ellem(R). .................. Parkersburg. ................ 75" - 80"
Danicl Poling(D). ................ Parkersburg. ................ 78" - 80"
Bob Ashley (R)................... Spencer.. . ... 67" - 73, 75" - 80™
Mitch Carmichacl (R). .. ........... Ripley.. .. ooovivii i 75" - 80"
**Helen Martin (D). .............. Poca................. ... Appt. 5/17/11, 80"
Brady Paxton(D). ................ Liberty., ..........ooii... 71; Appt. 4/22/1999,
74%:75" - 80"
Fourteenth. .. ............. Troy Andes{R)................... Hurricane. . ................. 78" - 80"
Brian Savilla(R).................. Hurricane. . ................. 80
Fifteenth.................. Kevin J. Craig (D)., ............... Huntingtorn. .. ............... 75" - 80"
JimMorgan{(D). .................. Huntington.. ... ............. 69"-70™, Appt. 2/23/2001,
75", 76" - 80"
Carol Miller (R). ................. Huntington. .. ............... 78" - 80"
Sixteenth. ................ Kelli Sobonya(R)................. Huntington.. . ............... 76" 80"
Dale Stephens (D). ............... Huntington.................. 75, 77" - 80"
Doug Reynolds(D)................ Huntington. ................. 78" - 80"
Seventeenth. .............. Richard Thompson(D). ............ Lavelette.. .................. 65", Resigrned 6/1981;
76" - 80"
Don C. Perdue (D). ............... Prichard. ................ ... 74" - 80"
Eighteenth. ............... Larry W. Barker (D). . ............. Madison. . .................. 77" - 80"
Ninetcenth. . .............. Greg Butcher (D). ................ Chapmanville.. . ............. 73T TN - 8O0
Rupert Phillips, Jr., (D)............. Lundale. ................. .. 80"
Ralph Rodighicro (D). . ............ Logan...................... 78" - 80"
Josh Stowers (D).................. Alum Creek. ................ 79" - 80"
Twenticth. .. ... ... ...... K. Steven Kominar (D).. ........... Kermit. .................... 72" - 80
Twenty-fiest. . ............. Harry Keith White (D). ............ Gilbert. . .......... . ... Appt. 9/11/1992, 70°;
71* - 80"
Twenty-second............. Daniel J. Hall (D). ................ Oceana. .................... 79" - 80"
Linda Goode Phiilips (D). . ......... Pineville.................... 79" - 80"
Twenty-third. ............. ClifMoore (D). . ....ovvviinnnn. Thorpe. « .o oo 77" - 80"
Twenty-fourth. ............ Marty Gearheart (R). .............. Bluefield.. . .............. ... 80"
Twenty-fifth.. ............. John R. Frazier (D). ............... Prnceton. .................. 65"; 79" - 80"
Joc Ellington (R).................. Princeton. .................. 80"
Twenty-sixth. ............. Gerald Crosier (D). ............... Union...........c.oovienn. 76" - 80"
Twenty-seventh. . .......... Virginia Mahan (D). .............. Green Sulphur Springs.. .. ..... 73 - 80th
Ricky Moye (D). ................. Crab Orchard. ............... 78" - 80th
John D. O’Neal, IV(R)............. Beckley. ................... 80"
Rick Snuffer(R). ................. Beaver. .................... 80"
Linda Summner (R). ................ Beckley. ............ ... 76" - 80"

* Appointed Junc 21, 2011, to fill the vacancy created by the death of her husband, the Honorable Larry W. Border.
** Appointed May 17, 2011, to fill the vacancy created by the death of her husband, the Honorable Dale Martin.
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MEMBERS OF THE HOUSE OF DELEGATES, Continued

District Name Address Legislative Service
Twenty-eighth. ............ Thomas W. Campbell (D)........... Lewisburg. ................. 737 - 80"
Ray Canterbury (R)................ Ronceverte 75" - 80
Twenty-ninth. .. ........... DavidG. Perry (D). ... vvvn. Oak Hill. ........ 75" - 80™
JohnPino (D). ................... OakHill. ................... 67" 71 - 78"; 80"
Margaret Anne Staggers (D)......... Fayetteville.. ... ............. 78" - 80"
Thirtieth. .. ............... BonnieBrown(D). ................ SouthCharleston. ............ 66" -68",70", 75" - 80"
Nancy Peoples Guthrie (D).......... Charleston. ................. 78" - 80"
Barbara Hatfield(D). .............. South Charleston. ............ 67 - 69%; 74" - 80"
Mark Hunt (D). .................. Charleston. ................. 720 74" 77 - 80"
EricNelson (R)................... Charleston. ................. 80"
Doug Skaff, Jr. (D). ............... South Charleston. . ........... 79" - 80"
Danny Wells (D).................. Charleston. ................. 77" - 80"
Thirty-first. . .............. MesheaL.Poore(D). .............. Charleston. ................. Appt. 12/182009; 79"; 80"
Thirty-second.. . ........... Tim Armstead (R).. . .............. Elkview. ................... Appt. 9/5/1998, 73;
74" - BO™
Patrick Lane (R). ................. Cross Lanes. ................ 77" - BO™
RonWalters(R). ................. Charleston. . ................ 71 - 739, 75" - 80"
Thirty-third.. . ............. David L. Walker (D)............... Clendenin................... 79" - 80"
Thirty-fourth. ............. BrentBoggs (D). ................. Gassaway. . ................. 73 - 80"
Thirty-fifth................ Harold Sigler(R). ................ Summersville.. . ............. 80™
Thirty-sixth, .............. Joe Talbott (D)................... Webster Springs 710 - 72 76" - 80"
Thirty-seventh. ............ Denise L. Campbell (D) ............ Elkins......................
William G. Hartman{(D) . .......... Elkins...................... - 80"
Thirty-eighth, ............. Peggy Donaldson Smith (D)......... Weston. . .. .. - 80"
Thirty-ninth. .. ............ Bill Hamilton (R). ................ Buckhannon - 80"
Fortieth.. . ................ Mary M. Poling (D). .............. Moatsville. ................. 75 - 80"
Forty-first................. Samuel J. Cann, Sr. (D). ........... Bridgeport. ........ ... ... 72" - 80"
RonFragale (D). ................. Clarksburg. ................. 70™ - 737, 75" - 80"
Richard J. laquinta (D). ............ Clarksburg. ................. 76" - 80"
TimMiley(D).................... Bridgeport. ................. 77" - 80"
Forty-second. ............. Mike Manypenny (D).............. Grafton.. ................... 79" - 80™
Forty-third. ............... Michael Caputo (D). .. ............ Faimmont.. .................. 73" - 80"
Linda Longstreth (D). ............. Fairmont.................... 77" - 80"
Tim Manchin (D). ................ Fairmont.................... 76" - 80"
Forty-fourth. .............. Anthony Barill(D). ............... Morgantown.. . .............. 80"
Barbara Evans Fleischauer (D). .. .. .. Morgantown. . 72 - 75", 78" - 80"
Charlene Marshall (D). ............ Morgantown.. . .............. 74" - 80"
Amanda Pasdon (R). .............. Morgantown.. . .............. 80"
Forty-fifth................. Larry A. Williams (D).. . ........... Tunnelton................... Appt. 10/8/1993,71%;
72 - 80"
Forty-sixth. ............... Stan Shaver (D)................... Tunnelton.. ................. 74" - 80™
Forty-seventh. . ............ Harold K. Michael (D). ............ Moorefield. . ............. ... 69" - 80"
Forty-eighth. .............. Allen V.Evans (R). . .............. Dorcas. . ......ooiiiiiiia.. 70" - 80™
Forty-ninth.. .............. Gary G. Howell (R)................ Keyser. .................... 80"
Fiftieth. . ................. RuthRowan(R). ................. Points. ...ttt 77" - 80®
Fifty-first. ................ Daryl E. Cowles (R). . ............. Berkeley Springs. ............ 78" - 80"
Fifty-second............... Larry D. Kump (R). ............... Falling Waters. .............. 80"
Fifty-third Jonathan Miller (R)................ Bunker Hill. ................ 78" - 80™
Fifty-fourth Walter E. Duke (R)................ Martinsburg. . ............... 76" - 80™
Fifty-fifth. . ............... John Overington (R). . ............. Martinsburg. ................ 67" - 80"
Fifty-sixth................. Eric L. Householder (R). ........... Martinsburg. ................ 80"
Fifty-seventh. ............. JohnDoyle (D). .................. Shepherdstown.. . ............ 66"; 71 - 80"
Fifty-eighth. .............. Tiffany Elizabeth Lawrence (D). . . ... Charlestown. . .. ............. 79" - 80"

(D) Democrats.
(R)  Republicans.

[XV]



MEMBERS OF THE SENATE

REGULAR AND EXTRAORDINARY SESSIONS, 2011

OFFICERS

President - Earl Ray Tomblin, Chapmanville
Acting President - Jeffrey V. Kessler, Glen Dale
Clerk - Darrell E. Holmes, Charleston
Sergeant at Arms - Howard Wellman, Bluefield
Doorkeeper - Billy L. Bevino, Charleston

District Name Address Legislative Service
First. ..., Orphy Klempa (D). .................. Wheeling. ............... (House 78" - 79"); 80™
JackYost(D)........................ Wellsburg................ (House 76" - 78™); 79" - 80™
Second. . ...l Larry J.Edgell (D). .................. New Martinsburg. . . ....... 74" - 80"
Jeffrey V. Kessler(D). ................ GlenDale. ............... Appt. 11/1997,73%; 74" - 80"
Third.................. Donnal. Boley(R).................... St.Marys. ............. .. Appl. 5/14/1985, 67*; 68" - 80"
David C.Nohe (R). .................. Vienna. ................. 80"
Fourth................. Karen L.Facemyer(R). ............... Ripley................... (House 71*-74"); 75" - 80"
MikeHall{R).. .. .................... Hurricane. (House 72 - 74™), 78" - 80"
Fifth. ................. Robert H. Plymale (D). ............... Ceredo, 71" - 80"
Evan H. Jenkins (D). ................. Huntington 76" - 80"
Sixth.............oo. H. Truman Chafin(D)................. Williamson. . . 66" - 80"
JohnPatFanning(D).................. laeger................... 58"-64%67"-68"; 73" - 80"
Seventh................ EarlRay Tomblin(D). ................ Chapmanville............. (House 62" -64"); 65" - 80"
Ron Stollings(D). ................... Madison. ................ 78" - 80™
Eighth................. Corey Palumbo (D). Charleston. .............. (House 76™ - 78"); 79" - 80"
Erik P. Wells(D)..................... Charleston. .............. 78" - 80
Ninth. ................ Richard Browning{(D)................. Oceana. . ...o.ovvvvinin... (House 69" - 72), 75" - 78");
79" - 80"
Mike Green (D). ........... ... ... Daniels.................. 78" - 80"
Tenth, ................ Ronald F. Miller (D). ................. Lewisburg. .............. 80"
Mark Wills (D). ..................... Princeton. ............... (House 74™ - 75™); 80™
Eleventh. . ............. William LaicdIV(D).................. OakHill. ................ (House 73 - 75"); 79" - 80"
Gregory A. Tucker(D). ............... Summersville.. ........... 80"
Twelfth................ Douglas Facemire (D). ............... Sutton................... 79* - 80
Joseph M. Minard(D)................. Clarksburg. .............. (House Appt. 1/1983; 66";
67" - 69"), 70" - 71%;
75" - 80"
Thirteenth.. .. .......... Robert D.Beach(D). ................. Morgantown.. ............ (House Appt. 5/1998, 73",
74" - 79™); 80™
Roman W. Prezioso, Jr.{D). .. .......... Fairmont................. (House 69" - 72" );73" - 80"
Fourteenth. ............ Bob Williams (D). . .................. Grafton.................. 79" - 80™
Dave Sypolt (R). .................... Kingwood.. . ............. 78" - 80"
Fifteenth............... Clark Barnes (R). ... ................. Randolph. ............... 77" - 80"
Walt Helmick (D). ................... Marlinton. .. ............. (House 1 yr.,69");
Appt.9/1989
69"; 70" - 80"
Sixteenth. ............. Herb Snyder(D). .................... Shenandoah Junctoion. . . . . . 73 276", 79" - 80"
John R. UngerII(D).................. Martinsburg. ............. 74" - 80"
Seventeenth. ........... Brooks F. McCabe, Jr. (D). ............ Charleston. .............. 74" - 80"
DanFoster (D). ..................... Charleston. .............. (House 76™); 77 - 80"
(D) Democrats. .. ..oovviei i

(R)  Republicans
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COMMITTEES OF THE HOUSE OF DELEGATES
Regular Session, 2011

*STANDING

AGRICULTURE

Butcher (Chair), Walker (Vice Chair), Boggs, Guthrie, Hall,
Manypenny, Martin, Morgan, L. Phillips, R. Phillips, M. Poling,
Reynolds, Rodighiero, Swartzmiller, Wells, Williams, Evans
(Minority Chair), Canterbury (Minority Vice Chair), Anderson,
Border, Ireland, C. Miller, Overington, Romine and Storch.

BANKING AND INSURANCE

Moore (Chair of Banking), Reynolds (Vice Chair of Banking),
Perry (Chair of Insurance), Hall (Vice Chair of Insurance), Cann,
Ferns, Fragale, Frazier, Hartman, Hunt, laquinta, Mahan, Manchin,
Michael, Morgan, Shaver, Stowers, Azinger (Minority Chair of
Banking), J. Miller, (Minority Vice Chair of Banking), Ashley
(Minority Chair of Insurance), Walters (Minority Vice Chair of
Insurance), Carmichael, Nelson, O’Neal and Savilla.

CONSTITUTIONAL REVISION

Fleischauer (Chair), Guthrie (Vice Chair), Brown, Caputo,
Doyle, Ferro, Fragale, Frazier, Hatfield, Hunt, Marshall, Moore,
Morgan, Perdue, Poore, Varner, Wells, Overington (Minority
Chair), Romine (Minority Vice Chair), Armstead, Ellem,
Householder, Kump, Lane and Sobonya.

EDUCATION

M. Poling (Chair), Paxton (Vice Chair), Barill, D. Campbell,
Craig, Crosier, Ennis, Fragale, Lawrence, Moye, Perry, Pethtel,
Rodighiero, Shaver, Smith, Walker, Duke (Minority Chair), Sumner

*CLERK’S NOTE: Subsequent to adjournment of the 2011 Regular Session,
two vacancies occurred as a result of death. This list reflects the
composition of committees prior to the vacancies.
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(Minority Vice Chair), Armstead, Ellington, Gearheart, Pasdon,
Rowan, Savilla and Sigler.

ENERGY, INDUSTRY AND LABOR, ECONOMIC
DEVELOPMENT AND SMALL BUSINESS

Barker (Chair of Energy, Industry and Labor), Shaver (Vice
Chair of Energy, Industry and Labor), Kominar (Chair of Economic
Development and Small Business), L. Phillips (Vice Chair of
Economic Development and Small Business), Barill, Brown,
Butcher, Caputo, Fleischauer, Mahan, Manypenny, Marshall,
Martin, Moye, Paxton, Skaff, Walker, Sobonya (Minority Chair of
Energy, Industry and Labor), C. Miller (Minority Vice Chair of
Energy, Industry and Labor), Andes (Minority Chair of Economic
Development and Small Business), Carmichael (Vice Chair of
Economic Development and Small Business), Savilla, Sigler, Snuffer
and Storch.

FINANCE

White (Chair), T. Campbell (Vice Chair), Doyle, Guthrie,
laquinta, Kominar, Mahan, Manchin, Marshall, Perdue, L. Phillips,
D. Poling, M. Poling, Reynolds, Stowers, Varner, Williams,
Anderson (Minority Chair), Carmichael (Minority Vice Chair),
Ashley, Border, Canterbury, Cowles, Evans and Walters.

GOVERNMENT ORGANIZATION

Morgan (Chair), Stephens (Vice Chair), Boggs, Butcher, Cann,
Ferns, Givens, Hall, Hartman, Hatfield, Jones, Martin, R. Phillips,
Staggers, Swartzmiller, Talbott, Romine (Minority Chair), Azinger
(Minority Vice Chair), Householder, Howell, Kump, Nelson,
O’Neal, Snuffer and Storch.
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HEALTH AND HUMAN RESOURCES

Perdue (Chair), Hatfield (Vice Chair), Barill, T. Campbell, D.
Campbell, Ferns, Fleischauer, Lawrence, Marshall, Moore, Moye,
Perry, L. Phillips, Poore, Rodighiero, Staggers, Border (Minority
Chair), J. Miller (Minority Vice Chair), Andes, Ellington,
Householder, Lane, C. Miller, Pasdon and Rowan.

JUDICIARY

Miley (Chair), Hunt (Vice Chair), Barker, Brown, Caputo,
Ferro, Fleischauer, Frazier, Longstreth, Manypenny, Michael,
Moore, Pino, Poore, Skaff, Wells, Ellem (Minority Chair), Lane
(Minority Vice Chair), Andes, Hamilton, Ireland, C. Miller, J.
Miller, Overington and Sobonya.

NATURAL RESOURCES

Talbott (Chair), Crosier (Vice Chair), Fragile, Guthrie, Hall,
Manypenny, Martin, L. Phillips, R. Phillips, Pino, Reynolds,
Rodighiero, Shaver, Swartzmiller, Varner, Wells, Hamilton
(Minority Chair), Ireland (Minority Vice Chair), Anderson,
Canterbury, Duke, Ellem, Evans, Romine and Sigler.

PENSIONS AND RETIREMENT

Pethtel (Chair), Ennis (Vice Chair), Givens, Guthrie, D. Poling,
Canterbury and Duke.

POLITICAL SUBDIVISIONS

Manchin (Chair), Lawrence (Vice Chair), Cann, Doyle, Frazier,
Hartman, Jones, Longstreth, Morgan, R. Phillips, D. Poling, Poore,
Smith, Stephens, Varner, Williams, Sumner (Minority Chair),
Cowles (Minority Vice Chair), Duke, Ellington, Gearheart,
Householder, Kump, O’Neal and Overington.
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ROADS AND TRANSPORTATION

Martin (Chair), Staggers (Vice Chair), Barker, Boggs, Butcher,
T. Campbell, Crosier, Hall, Kominar, Michael, Skaff, Smith,
Stephens, Stowers, Walker, Wells, Cowles (Minority Chair), Evans
(Minority Vice Chair), Ellington, Gearheart, Howell, Nelson,
Pasdon, Savilla and Snuffer.

SENIOR CITIZEN ISSUES

Williams (Chair), Moye (Vice Chair), Butcher, D. Campbell,
Craig, Ferro, Hatfield, Longstreth, Manchin, Manypenny, Marshall,
Moore, Pethtel, Pino, D. Poling, Stephens, Rowan (Minority Chair),
Duke (Minority Vice Chair), Gearheart, Hamilton, Howell, Kump,
Sigler, Snuffer and Sumner.

RULES

Thompson (Chair), Boggs, Caputo, Fragale, Hatfield, Marshall,
Miley, Morgan, Paxton, M. Poling, Talbott, Varner, White,
Anderson, Armstead, Border, Carmichael and Overington.

VETERANS’ AFFAIRS AND HOMELAND SECURITY

laquinta (Chair of Veterans’ Affairs), Longstreth (Vice Chair
of Veterans’ Affairs), Swartzmiller (Chair of Homeland Security),
Smith (Vice Chair of Homeland Security), Cann, Craig, Ennis,
Ferro, Fleischauer, Givens, Hatfield, Jones, Paxton, Pethtel,
Staggers, Stephens, Azinger (Minority Chair of Veterans’ Affairs),
Rowan (Minority Vice Chair of Veterans’ Affairs), Walters
(Minority Chair of Homeland Security), Ashley (Minority Vice
Chair of Homeland Security), Armstead, Howell, Nelson, O’ Neal
and Pasdon.
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ENROLLED BILLS
Poore (Chair), D. Poling (Vice Chair), Fragale and Overington.
LEGISLATIVE RULE-MAKING REVIEW

Brown (Chair), D. Poling (Vice Chair), Fleischauer, Talbott,
Overington and Sobonya.

FOREST MANAGEMENT REVIEW
Michael (Chair) and Hartman (Vice Chair).
PARKS AND RECREATION

Wells (Co-Chair) and Manypenny (Co-Chair).
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COMMITTEES OF THE SENATE
Regular Session, 2011

STANDING

AGRICULTURE

Williams (Chair), Beach (Vice Chair), Fanning, Helmick,
Laird, Miller, Minard, Snyder, K. Facemyer, Nohe and Sypolt.

BANKING AND INSURANCE

Minard (Chair), Jenkins (Vice Chair), Chafin, Fanning, Green,
Helmick, McCabe, Palumbo, Prezioso, Tucker, K. Facemyer, Hall
and Nohe.

CONFIRMATIONS

Edgell (Chair), Chafin (Vice Chair), Browning, D. Facemire,
Plymale, Prezioso, Snyder, Hall and Sypolt.

ECONOMIC DEVELOPMENT

Browning (Chair), Klempa (Vice Chair), Chafin, D. Facemire,
Helmick, McCabe, Prezioso, Snyder, Stollings, Wells, Williams, K.
Facemyer, Hall and Sypolt.

EDUCATION

Plymale (Chair), Wells (Vice Chair), Beach, Browning, Chafin,
Edgell, Foster, Laird, Stollings, Tucker, Unger, Wills, Barnes and
Boley.

ENERGY, INDUSTRY AND MINING

Green (Chair), D. Facemire (Vice Chair), Beach, Fanning,
Helmick, Jenkins, Klempa, Minard, Stollings, Yost, K. Facemyer,
Nohe and Sypolt.
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SENATE COMMITTEES

ENROLLED BILLS
Miller (Chair), Palumbo, Beach, Wells and Barnes.

FINANCE

Prezioso (Chair), D. Facemire (Vice Chair), Chafin, Edgell,
Green, Helmick, Laird, McCabe, Miller, Plymale, Stollings, Unger,
Wells, Yost, Hall, Boley and Sypolt.

GOVERNMENT ORGANIZATION

Snyder (Chair), Green (Vice Chair), Browning, Chafin, Foster,
Klempa, McCabe, Miller, Minard, Palumbo, Williams, Yost, Boley
and Sypolt.

HEALTH AND HUMAN RESOURCES

Stollings (Chair), Foster (Vice Chair), Chafin, Jenkins, Laird,
Miller, Palumbo, Prezioso, Tucker, Wills, Yost, Boley and Hall.

INTERSTATE COOPERATION

Jenkins (Chair), Tucker (Vice Chair), Palumbo, Wells, Wills,
Nohe and Sypolt.

JUDICIARY

Palumbo (Chair), Wills (Vice Chair), Beach, Browning,
Fanning, Foster, Jenkins, Klempa, McCabe, Minard, Snyder,
Tucker, Unger, Williams, Barnes, K. Facemyer and Nohe.
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LABOR

Yost (Chair), Miller (Vice Chair), Edgell, Foster, Green,
Klempa, Snyder, Williams, Wills, Barnes and Nohe.

MILITARY

Wells (Chair), Yost (Vice Chair), Edgell, D. Facemire, Laird,
Williams, Boley, Sypolt and Nohe.

NATURAL RESOURCES
Laird (Chair), Fanning (Vice Chair), Beach, Edgell, D.
Facemire, Green, Helmick, Prezioso, Williams, Wills, Barnes, Boley
and K. Facemyer.

PENSIONS AND RETIREMENT

Foster (Chair), Edgell (Vice Chair), Jenkins, McCabe, Plymale,
Hall and Nohe.

RULES

Kessler (Chair), McCabe, Browning, Palumbo, Plymale,
Prezioso, Snyder, Stollings, Unger, Boley and Hall.

TRANSPORTATION AND INFRASTRUCTURE

Beach (Chair), Klempa (Vice Chair), D. Facemire, Fanning,
Plymale, Williams, Tucker, Barnes and K. Facemyer.
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SENATE COMMITTEES

JOINT COMMITTEES

ENROLLED BILLS
Miller (Cochair), Palumbo, Beach, Wells and Barnes.
GOVERNMENT AND FINANCE

Kessler (Cochair), Palumbo, Plymale, Prezioso, Unger, K.
Facemyer and Hall.

GOVERNMENT OPERATIONS

Snyder (Cochair), D. Facemire (Cochair), Klempa, McCabe
and Barnes.

LEGISLATIVE RULE-MAKING REVIEW

Minard (Cochair), Snyder (Vice Cochair), Laird, Unger, Boley,
K. Facemyer and Kessler (ex officio).

PENSIONS AND RETIREMENT

Foster (Cochair), Edgell (Vice Cochair), Jenkins, McCabe,
Plymale, Hall and Nohe.

RULES

Kessler (Cochair), Unger and Hall.
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SENATE COMMITTEES

STATUTORY LEGISLATIVE COMMISSIONS

COMMISSION ON ECONOMIC DEVELOPMENT

Browning (Cochair), Helmick, Klempa, McCabe, Palumbo,
Plymale, Prezioso, Stollings, Unger, Barnes, Facemyer and Sypolt.

COMMISSION ON INTERSTATE COOPERATION

Jenkins (Cochair), Snyder (Vice Cochair), Browning, Palumbo,
Wells, Johe, Sypolt and Kessler (ex officio).

COMMISSION ON SPECIAL INVESTIGATIONS
Kessler (Cochair), Palumbo, Unger, Boley and Hall.
FOREST MANAGEMENT REVIEW COMMISSION
Williams (Cochair), Fanning, Helmick, Miller and K. Facemyer.

LEGISLATIVE OVERSIGHT COMMISSION ON
EDUCATION ACCOUNTABILITY

Plymale (Cochair), Wells (Vice Cochair), Browning, Edgell,
Unger, Boley and Kessler (ex officio).

LEGISLATIVE OVERSIGHT COMMISSION ON
HEALTH AND HUMAN RESOURCES
ACCOUNTABILITY

Stollings (Cochair), Foster, Laird, Unger, Wills, Boley, Hall
and Kessler (ex officio).
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SENATE COMMITTEES

LEGISLATIVE OVERSIGHT COMMISSION ON
STATE WATER RESOURCES

Unger (Cochair), Green (Vice Cochair), Laird, Snyder and
Hall.

LEGISLATIVE OVERSIGHT COMMISSION ON
WORKFORCE INVESTMENT FOR ECONOMIC
DEVELOPMENT

Facemire (Cochair), Klempa, Miller and Sypolt.
LEGISLATIVE OVERSIGHT COMMITTEE ON THE
REGIONAL JAIL AND CORRECTIONAL FACILITY

AUTHORITY

Laird (Cochair), Green, Tucker, Yost and Barnes.

[XXVII]
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CHAPTER 118

(Com. Sub. for S. B. 439 - By Senators
Prezioso, Yost, Beach, Barnes, Sypolt,
Fanning, Tucker and Plymale)

[Passed March 12, 2011; in effect from passage.]
[Approved by the Governor on March 31, 2011.]

AN ACT to amend and reenact §21-9-11a of the Code of West
Virginia, 1931, as amended, relating to clarifying that the filing
of a complaint with the state regulatory board is a prerequisite
for the filing of a lawsuit.

Be it enacted by the Legislature of West Virginia:

That §21-9-11a of the Code of West Virginia, 1931, as
amended, be amended and reenacted to read as follows:

ARTICLE 9. MANUFACTURED HOUSING
CONSTRUCTION AND SAFETY
STANDARDS.

§21-9-11a.  Inspection of manufactured housing; deferral
period for inspection and administrative
remedies; notification to consumers of rights.

(a) Inspection of manufactured housing. When a
purchaser or owner of a manufactured home files a written
complaint with the board alleging defects in the manufacture,
construction or installation of the manufactured home, and
any additional information the board considers necessary to

L T " 'S T NG T
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6 conduct an investigation, the board shall, within sixty days,
7 to the extent feasible, cause an inspection of the
8 manufactured home by one or more of its employees or
9  person authorized and supervised by the board. The board
10 shall provide the consumer a written report indicating
11 whether the defects alleged by the complaint constitute
12 violations of federal or state statutory or regulatory standards
13 or good and customary manufacturing standards in the
14  construction, design, manufacture or installation of the
15 manufactured home. If the report indicates that the alleged
16 defects constitute a violation, the board shall take such
17  further administrative action as provided for in this article
18 including, but not limited to, ordering the manufacturer,
19  dealer or contractor to correct any defects.

20 (b) Period of exclusive administrative remedy. No
21  purchaser or owner of a manufactured home may file a civil
22 action seeking monetary recovery or damages for claims
23 related to or arising out of the manufacture, acquisition, sale
24  orinstallation of the manufactured home until the expiration
25  ofninety days after the consumer or owner has filed a written
26  complaint with the board. The board has a period of ninety
27  days, commencing with the date of filing of the complaint, to
28 investigate and take administrative action to order the
29  correction of defects in the manufacture or installation of a
30  manufactured home. This period of exclusive administrative
31 authority may not prohibit the purchaser or owner of the
32 manufactured home from seeking equitable relief in a court
33  ofcompetent jurisdiction to prevent or address an immediate
34  risk of personal injury or property damage. The filing of a
35  complaint under this article shall toll any applicable statutes
36  of limitation during the ninety-day period but only if the
37  applicable limitation period has not expired prior to the filing
38  of the complaint.

39 (c) Notice of consumer rights. Every dealer or contractor
40 who moves homes from one place to another shall provide
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41
42
43
44
45
46
47
48
49

written notification to every purchaser of a manufactured
home of the availability of administrative assistance from the
board in investigating and ordering corrections of any defect
in the manufacture or installation of a manufactured home
and the period of exclusive jurisdiction given to the board.
The board may prescribe that the notice contain any
information the board determines to be beneficial to the
purchaser or owner of the manufactured home in exercising
that person’s rights under this section.

CHAPTER 119

(Com. Sub. for S. B. 532 - By Senators
Palumbo, Foster and Minard)

[Passed March 12, 2011; in effect ninety days from passage. ]
[Approved by the Governor on April 4, 2011.]

AN ACT to amend and reenact §9-7-1, §9-7-2, §9-7-3, §9-7-4, §9-

7-5, §9-7-6 and §9-7-8 of the Code of West Virginia, 1931, as
amended; and to amend said code by adding thereto three new
sections, designated §9-7-3a, §9-7-5a and §9-7-6a, all relating
to the Medicaid Fraud Control Unit of the Department of
Health and Human Resources generally; clarifying that the
Medicaid Fraud Control Unit is part of the Department of
Health and Human Resources; providing authority to
investigate financial exploitation; defining terms; authorizing
investigation procedures for the Medicaid Fraud Control Unit
upon information indicating a violation; providing that the
Medicaid Fraud Control Unit may request search warrants and
initiate criminal complaints upon probable cause; allowing
Medicaid Fraud Control Unit lawyers to assist prosecutors in
Medicaid crimes; providing permitted venues for prosecution
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of crimes committed against Medicaid; and limiting the liability
of the Department of Health and Human Resources, its
secretary, and its employees.

Be it enacted by the Legislature of West Virginia:

That §9-7-1, §9-7-2, §9-7-3, §9-7-4, §9-7-5, §9-7-6 and §9-7-8
of the Code of West Virginia, 1931, as amended, be amended and
reenacted; and that said code be amended by adding thereto three
new sections, designated §9-7-3a, §9-7-5a and §9-7-6a, all to read
as follows:

ARTICLE 7. FRAUD AND ABUSE IN THE MEDICAID
PROGRAM.

§9-7-1. Legislative purpose and findings; powers and duties of
fraud control unit.

(a) It is the purpose of the Legislature to continue the
Medicaid Fraud Control Unit previously established within
the West Virginia Department of Health and Human
Resources and to provide it with the responsibility and
authority for investigating and controlling fraud and abuse of
the medical programs of the state Department of Health and
Human Resources which have been established pursuant to
section two, article four of this chapter. It is the finding of

9 the Legislature that substantial sums of money have been lost
10  to the state and federal government in the operation of the
11 medical programs of the state due to the overpayment of
12 moneys to medical providers. Such overpayments have been
13 the result of both the abuse of and fraud in the reimbursement
14 process.
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15 (b) The Medicaid Fraud Control Unit of the State
16  Department of Health and Human Resources shall be
17  continued and shall have the following powers and duties:
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18
19
20
21

22
23
24
25

26
27
28

29
30
31
32
33

(1) The investigation and referral for prosecution of all
violations of applicable state and federal laws pertaining to
the provision of goods or services under the medical
programs of the state including the Medicaid program.

(2) The investigation of abuse, neglect or financial
exploitation of residents in board and care facilities and
patients in health care facilities which receive payments
under the medical programs of the state.

(3) To cooperate with the federal government in all
programs designed to detect and deter fraud and abuse in the
medical programs of the state.

(4) To employ and train personnel to achieve the
purposes of this article and to employ legal counsel,
investigators, auditors and clerical support personnel and
such other personnel as are deemed necessary from time to
time to accomplish the purposes herein.

§9-7-2. Definitions.

1

00~ NN kW

o

11
12
13

For the purposes of this article:

(1) “Assistance” means money payments, medical care,
transportation and other goods and services necessary for the
health or welfare of individuals, including guidance,
counseling and other welfare services and shall include all
items of any nature contained within the definition of
“welfare assistance” in section two, article one of this
chapter.

(2) “Benefits” means money payments, goods, services,
or any other thing of value.

(3) “Board and Care Facility” means a residential setting
where two or more unrelated adults receive nursing services
or personal care services.
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(4) “Claim” means an application for payment for goods
or services provided under the medical programs of the
Department of Health and Human Resources.

(5) “Entity” means any corporation, association,
partnership, limited liability company, or other legal entity.

(6) “Financial Exploitation” means the intentional
misappropriation or misuse of funds or assets of another.

(7) “Medicaid” means that assistance provided under a
state plan implemented pursuant to the provisions of
subchapter nineteen, chapter seven, Title 42, United States
Code, as that chapter has been and may hereafter be
amended.

(8) “Person” means any individual, corporation,
association, partnership, proprietor, agent, assignee or entity.

(9) “Provider” means any individual or entity furnishing
goods or services under the medical programs of the
Department of Health and Human Resources.

(10) “Unit” means the Medicaid Fraud Control Unit
established under section one of this article.

§9-7-3. Investigations; procedure.

1
2
3
4
5
6
7
8
9

(a) When the unit has credible information that indicates
a person has engaged in an act or activity which is subject to
prosecution under this article, the unit may make an
investigation to determine if the act has been committed and,
to the extent necessary for such purpose, the Secretary, or an
employee of the unit designated by the Secretary, may
administer oaths or affirmations and issue subpoenas for
witnesses and documents relevant to the investigation,
including information concerning the existence, description,
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nature, custody, condition and location of any book, record,
documents or other tangible thing and the identity and
location of persons having knowledge of relevant facts or any
matter reasonably calculated to lead to the discovery of
admissible evidence.

When the unit has probable cause to believe that a person
has engaged in an act or activity which is subject to
prosecution under this article, or section twenty nine, article
two, chapter sixty one, either before, during, or after an
investigation pursuant to this section, the Secretary, or an
employee of the unit designated by the Secretary, may
request search warrants and present and swear or affirm
criminal complaints.

(b) If documents necessary to an investigation of the unit
shall appear to be located outside the state, such documents
shall be made available by the person or entity within the
Jurisdiction of the state having control over such documents
either at a convenient location within the state or, upon
payment of reasonable and necessary expenses to the unit for
transportation and inspection, at the place outside the state
where such documents are maintained.

(c) Upon failure of a person to comply with a subpoena
or subpoena duces tecum or failure of a person to give
testimony without lawful excuse and upon reasonable notice
to all persons affected thereby, the unit may apply to the
circuit court of the county in which compliance is sought for
appropriate orders to compel obedience with the provisions
of this section.

(d) The unit shall not make public the name or identity of
a person whose acts or conduct is investigated pursuant to
this section or the facts disclosed in such investigation except
as the same may be used in any legal action or enforcement
proceeding brought pursuant to this article or any other
provision of this code.
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§9-7-3a. Agency lawyers assisting prosecutors.

1 Attorneys employed and assigned to the Medicaid Fraud
2 Control Unit created by the provisions of section one of this
3 article may assist in the prosecution of criminal violations of
4  this article.

§9-7-4. Applications for medical assistance; false statements or
representations; criminal penalties.

(a) A person shall not knowingly make or cause to be
made a false statement or false representation of any material
fact in an application for medical assistance under the
medical programs of the Department of Health and Human
Resources.

(U, I SR S I N I

(b) A person shall not knowingly make or cause to be
made a false statement or false representation of any material
fact necessary to determine the rights of any other person to
medical assistance under the medical programs of the
Department of Health and Human Resources.
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11 (c) A person shall not knowingly and intentionally
12 conceal or fail to disclose any fact with the intent to obtain
13 medical assistance under the medical programs of the
14 Department of Health and Human Resources to which the
15  person or any other person is not entitled.

16 (d) Any person found to be in violation of subsection (a),
17 (b)) or (c) of this section is guilty of a felony and, upon
18  conviction, shall be imprisoned in a state correctional facility
19  not less than one nor more than ten years, or shall be fined
20  not to exceed $10,000 or both fined and imprisoned.

§9-7-5. Bribery; false claims; conspiracy; criminal penalties.

1 (a) A person shall not solicit, offer, pay, or receive any
2 unlawful remuneration, including any kickback, rebate or
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bribe, directly or indirectly, with the intent of causing an
expenditure of moneys from the medical services fund
established pursuant to section two, article four of this
chapter, which is not authorized by applicable laws or rules
and regulations.

(b) A person shall not make or present or cause to be
made or presented to the Department of Health and Human
Resources a claim under the medical programs of the
Department of Health and Human Resources knowing the
claim to be false, fraudulent or fictitious.

(c) A person shall not enter into an agreement,
combination or conspiracy to obtain or aid another to obtain
the payment or allowance of a false, fraudulent or fictitious
claim under the medical programs of the Department of
Health and Human Resources.

(d) Any person found to be in violation of subsection (a),
(b) or (c) of this section is guilty of a felony and, upon
conviction, shall be imprisoned in a state correctional facility
not less than one nor more than ten years or shall be fined not
to exceed $10,000, or both fined and imprisoned.

7-5a. Venue for criminal offenses.

In addition to other venues permitted by state law, a
criminal prosecution under section five of this article may be
commenced in the circuit court of Kanawha County or of any
county in which:

(a) The defendant is conducting business; or

(b) Any of the conduct constituting a violation of any
provision of this article has occurred.
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§9-7-6. Civil remedies.

1 (a) Any person, firm, corporation or other entity which
2 willfully, by means of a false statement or representation, or
3 by concealment of any material fact, or by other fraudulent
4  scheme, devise or artifice on behalf of himself, herself, itself,
5 or others, obtains or attempts to obtain benefits or payments
6 orallowances under the medical programs of the Department
7  of Health and Human Resources to which he or she or it is
8 not entitled, or, in a greater amount than that to which he or
9 she or it is entitled, shall be liable to the Department of
10  Health and Human Resources in an amount equal to three
11  times the amount of such benefits, payments or allowances to
12 which he or she or it is not entitled, and shall be liable for the
13 payment of reasonable attorney fees and all other fees and
14  costs of litigation.

15 (b) No criminal action or indictment need be brought
16 against any person, firm, corporation or other entity as a
17  condition for establishing civil liability hereunder.

18 (c) A civil action under this section may be prosecuted
19  and maintained on behalf of the Department of Health and
20  Human Resources by the Attorney General and the Attorney
21  General’s assistants or a prosecuting attorney and the
22  prosecuting attorney’s assistants or by any attorney in
23 contract with or employed by the Department of Health and
24 Human Resources to provide such representation.

§9-7-6a. Liability of employees of the Department of Health
and Human Resources.

There shall be no civil liability on the part of, and no
cause of action shall arise against the Secretary or the
Department of Health and Human Resources or its employees
or agents for any action taken by them in good faith and in
the lawful performance of their powers and duties under this
article.
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§9-7-8. Remedies and penalties not exclusive.
The remedies and penalties provided in this article
governing the operation of the medical programs of the

1
2
3 Department of Health and Human Resources are in addition
4  to those remedies and penalties provided elsewhere by law.

CHAPTER 120

(Com. Sub. for S. B. 263 - By
Senators Beach and Klempa)

[Amended and again passed, in an effort to meet the objections of
the Governor, March 18, 2011; in effect ninety days from passage.]
[Approved by the Governor on April 4, 2011.]

AN ACT to amend the Code of West Virginia, 1931, as amended,
by adding thereto a new section, designated §17A-6-10d,
relating to special plates for the testing of vehicles operated by
nonprofit corporations engaged in research and development of
motor vehicles, special fuels or equipment for motor vehicles;
requiring written records be kept; nonprofit corporations issued
a special plate are not required to comply with the bond or
dealer recovery fund otherwise required for that vehicle;
requiring vehicles to be insured; and exempting the vehicles
from safety inspections, but requiring the vehicles to be safe.

Be it enacted by the Legislature of West Virginia:
That the Code of West Virginia, 1931, as amended, be amended

by adding thereto a new section, designated §17A-6-10d, to read as
follows:
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ARTICLE 6. LICENSING OF DEALERS AND WRECKERS
OR DISMANTLERS; SPECIAL PLATES;
TEMPORARY PLATES OR MARKERS.

§17A-6-10d. Special plates for nonprofit corporations engaged
in research and development.

(a) Notwithstanding any of the other provisions of this
article, a nonprofit corporation engaged in research and
development using motor vehicles pursuant to article twelve,
chapter eighteen-b of this code and affiliated with institutions
of higher education may operate or move a vehicle, either
owned or in the possession of the nonprofit corporation upon
the highways of this state for purposes of transporting or
testing that vehicle without first registering or titling the
vehicle and displaying, in a manner prescribed by the
commissioner, a special plate issued to the nonprofit
corporation as provided in this section.

— O O 00 1INt kLN —
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12 (b) Any nonprofit corporation as prescribed in subsection
13 (a) of'this section may make application to the commissioner
14 upon a form prescribed by him or her for a certificate
15 containing a general distinguishing number and for a special
16  plate or plates. The applicant shall verify that it is a Section
17 501(c)(3) of the Internal Revenue Code of 1986, as amended,
18  nonprofit corporation and submit sufficient information, as
19  may be required by the commissioner, that it is engaged in
20 research and development of vehicles, special fuels or
21  equipment for motor vehicles.

22 (c) The commissioner, upon approving an application,
23  may issue without charge to the applicant, a certificate
24 containing the nonprofit corporation’s name and address and
25  its general distinguishing number. The commissioner may
26  also issue without charge, a special plate or plates, as
27  determined by the commissioner as necessary, that must be
28 displayed on the vehicle. Each plate shall also contain a
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number or symbol distinguishing it from other plates bearing
the same general distinguishing number.

(d) The nonprofit corporation that is issued a special plate
pursuant to this section must keep written records as required
by the commissioner concerning the operation of the vehicle.
The records shall be open to inspection by any
law-enforcement officer or division employee.

(e) This section does not apply to the use of any other
vehicles owned, leased or operated by the nonprofit
corporation.

(f) A nonprofit corporation that has been issued a special
plate is not required to comply with the bond or dealer
recovery fund otherwise required under this article for that
vehicle.

(g) A nonprofit corporation that has been issued a special
plate shall furnish information, satisfactory to the
commissioner, that the vehicle is covered by an appropriate
insurance policy or proof of financial responsibility in
amounts not less than the requirements of section two, article
four, chapter seventeen-d of this code.

(h) Vehicles operated by a nonprofit corporation pursuant
to this section are exempt from the annual motor vehicle
inspection and the displaying of the certificate of inspection
otherwise required by article sixteen, chapter seventeen-c of
this code. However, a vehicle that has been issued a special
plate pursuant to this section must be safe and may not, in
any manner, endanger the driver, other vehicle occupants,
other motorists, pedestrians or the general public.
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CHAPTER 121

(H. B. 2697 - By Delegates Manchin,
Lawrence, Cann, Morgan, D. Poling,
Poore, Stephens and Varner)

[Passed March 8, 2011; in effect ninety days from passage.]
[Approved by the Governor on March 18, 2011.]

AN ACT to amend and reenact §8-9-3 of the Code of West
Virginia, 1931, as amended, relating to updating the
recordkeeping requirements of municipalities.

Be it enacted by the Legislature of West Virginia:

That §8-9-3 of the Code of West Virginia, 1931, as amended,
be amended and reenacted to read as follows:

ARTICLE 9. PROCEEDINGS OF GOVERNING BODIES.

§8-9-3. Governing body to keep records; minutes of proceedings;
voting.

The governing body of a municipality shall keep an
accurate record of all of its proceedings, ordinances, orders,
bylaws, acts, resolutions and rules which shall be indexed
and open to inspection.

BN -

At each meeting of the governing body, a journal of the
proceedings of the last meeting shall be read, and corrected,
if erroneous, and signed by the presiding officer: Provided,
That the reading of the journal of the proceedings of the last

o0~ SN D
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9
10
11
12
13
14

meeting may be dispensed with by majority vote of the
governing body if the members have received and examined
a copy or synopsis of the journal prior to the meeting at
which the journal is signed. Any member may request the
yeas and nays be taken on any question and recorded in the
journal.

@-

CHAPTER 122

(Com. Sub. for S. B. 335 - By
Senators Beach and Prezioso)

[Passed March 12, 2011; in effect ninety days from passage.]
[Approved by the Governor on March 31, 2011.]

AN ACT to amend the Code of West Virginia, 1931, as amended,

by adding thereto a new section, designated §8-12-5f, relating
to authorizing Class I and Class II municipalities to regulate
taxicabs and taxi stands by ordinance.

Be it enacted by the Legislature of West Virginia:

That the Code of West Virginia, 1931, as amended, be amended

by adding thereto a new section, designated §8-12-5f, to read as
follows:

ARTICLE 12. GENERAL AND SPECIFIC POWERS,

DUTIES AND ALLIED RELATIONS OF
MUNICIPALITIES, GOVERNING
BODIES AND MUNICIPAL OFFICERS
AND EMPLOYEES; SUITS AGAINST
MUNICIPALITIES.
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§8-12-5f. Regulation of taxicabs and taxi stands.

1
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(a) Notwithstanding the provisions of article two, chapter
twenty-four-a of this code, the governing body of a Class I or
Class II municipality that includes a land grant university
enrolling at least twenty thousand students may, by
ordinance, regulate taxicabs and taxi stands within the
corporate limits of the municipality.

(b) The regulations shall be limited to the following:

(1) Requirements for the condition of the taxicabs;

(2) The location of taxi stands;

(3) Background checks for taxi drivers;

(4) Drug testing for taxi drivers;

(5) Violations of regulations adopted pursuant to this
section for which citations may be issued and penalties
imposed;

(6) The requirement that a taxicab company place a sign,
visible to passengers, in the taxicab which contains contact
information which passengers may use to make complaints
about the taxicab company or its taxi drivers. The
municipality may assist passengers in resolving complaints,
and shall forward complaints to the public service
commission in the event that further action is needed; and

(7) Requirements for safety inspections of the taxicabs.

(8) Requirements to improve reliability of service.

(¢) This section is not intended to increase the number of
operators or owners of taxicabs and taxi stands.
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CHAPTER 123

(Com. Sub. for H. B. 2075 - By Delegate Morgan)

[Passed March 11, 2011; in effect ninety days from passage.]
[Approved by the Governor on March 24, 2011.]

AN ACT to amend and and reenact §8-13-4 of the Code of West
Virginia, 1931, as amended, relating to a municipal business
license; providing a municipality with two options as to
establishing a municipal business license; creating a
multipurpose municipal business license; permitting the
municipality to charge a tax for the multipurpose municipal
business license.

Be it enacted by the Legislature of West Virginia:

That §8-13-4 of the Code of West Virginia, 1931, as amended,
be amended and reenacted to read as follows:

ARTICLE 13. TAXATION AND FINANCE.

§8-13-4. Municipal license and tax thereon when state license
required.

(a) Whenever anything, for which a state license is
required, is to be done within the corporate limits of any
municipality, the governing body shall have plenary power
and authority, unless prohibited by general law, to require a
municipal license and for the use of the municipality to
impose a reasonable tax which may not exceed the amount of
the state license tax. Upon proper application for a municipal

NN N AW -
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8 license and payment of the prescribed reasonable tax by any
9 person who has a valid and subsisting state license, the
10 municipal license shall be issued.

11 (b) Except where a business license tax or fee has been
12 established by the West Virginia Code, the governing body
13 ofa municipality may, in lieu of the provisions of subsection
14  (a), enact an ordinance creating an annual general municipal
15  business license for anything which requires a state license
16  thatis done within the corporate limits of a municipality, the
17  tax for which may not exceed twenty dollars.

@

CHAPTER 124

(Com. Sub. for H. B. 2752 - By Delegates
Lawrence, Staggers, Pasdon, Crosier,
Williams, Doyle, Fragale and Hall)

[Passed March 12, 2011; in effect ninety days from passage.]
[Approved by the Governor on March 30, 2011.]

AN ACT to amend and reenact §8-14-12 of the Code of West
Virginia, 1931, as amended, relating to municipal police
departments; increasing the maximum age for persons applying
for examination for original appointment to an applicable
municipal police civil system from thirty-five to forty years;
and removing an unconstitutional residency requirement.

Be it enacted by the Legislature of West Virginia:

That §8-14-12 of the Code of West Virginia, 1931, as amended,
be amended and reenacted to read as follows:
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ARTICLE 14. LAW AND ORDER; POLICE FORCE OR

DEPARTMENTS; POWERS,
AUTHORITY AND DUTIES OF
LAW-ENFORCEMENT OFFICIALS
AND POLICEMEN; POLICE MATRONS;
SPECIAL SCHOOL ZONE AND
PARKING LOT OR PARKING
BUILDING POLICE OFFICERS; CIVIL
SERVICE FOR CERTAIN POLICE
DEPARTMENTS.

§8-14-12. Form of application; age and residency

~N N WD AW -
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requirements; exceptions.

(a) The policemen’s civil service commission in each
Class I and Class II city shall require a person applying for
admission to any competitive examination provided under the
civil service provisions of this article or under the
commission’s rules to file in its office, within a reasonable
time prior to the proposed examination, a formal application
in which the applicant shall state under oath or affirmation:

(1) The applicant’s full name, residence and post-office
address;

(2) The applicant’s United States citizenship, age and the
place and date of the applicant’s birth;

(3) The applicant’s state of health and the applicant’s
physical capacity for the public service;

(4) The applicant’s business and employments and
residences for at least three previous years; and

(5) Other information as may reasonably be required,
touching upon the applicant’s qualifications and fitness for
the public service.
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(b) Applications shall be furnished by the commission,
without charge. The commission may require, in connection
with the application, the certificates of citizens, physicians
and others, having pertinent knowledge concerning the
applicant, as the good of the service may require.

(c) Notwithstanding the provisions of article five, chapter
eleven of this code, a person may not submit an application
for original appointment if the person is less than eighteen
years of age or more than forty years of age at the date of the
individual’s application.

(d) Notwithstanding the requirements established in this
section, if an applicant formerly served upon the paid police
department of the city to which he or she makes application,
for a period of more than his or her probationary period, and
resigned from the department at a time when there were no
charges of misconduct or other misfeasance pending against
the applicant, within a period of two years next preceding the
date of his or her application, and at the time of his or her
application resides within the corporate limits of the city in
which the paid police department to which the individual
secks appointment by reinstatement is located, then the
individual shall be eligible for appointment by reinstatement
in the discretion of the policemen’s civil service commission.
The applicant may be over the age of forty years. The
applicant, providing his or her former term of service so
justifies, may be appointed by reinstatement to the paid
police department without a competitive examination, but the
applicant shall undergo a medical examination. The applicant
shall be the lowest in rank in the department next above the
probationers of the department.
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CHAPTER 125

(S. B. 563 - By Senators Foster, Edgell,
Wells, McCabe and Palumbo)

[Passed March 12, 2011; in effect ninety days from passage.]
[Approved by the Governor on April 1,2011.]

AN ACT to amend the Code of West Virginia, 1931, as amended,
by adding thereto a new section, designated §8-22-25a, relating
to authorizing municipalities to create deferred retirement
option plans for certain employees.

Be it enacted by the Legislature of West Virginia:

That the Code of West Virginia, 1931, as amended, be amended
by adding thereto a new section, designated §8-22-25a, to read as
follows:

ARTICLE 22. RETIREMENT BENEFITS GENERALLY;
POLICEMEN’S PENSION AND RELIEF
FUND; FIREMEN’S PENSION AND
RELIEF FUND; PENSION PLANS FOR
EMPLOYEES OF WATERWORKS
SYSTEM, SEWERAGE SYSTEM OR
COMBINED WATERWORKS AND
SEWERAGE SYSTEM.

§8-22-25a. Deferred Retirement Option Plans; Authorization;
Requirements; Limitations.

1 (a) A deferred retirement option plan is a method to
2 encourage retention of a worker beyond normal retirement



1362

o0~ N bW

11
12
13
14
15
16
17
18
19

20
21
22
23
24
25
26
27
28

29
30
31
32
33
34
35
36
37
38

MUNICIPALITIES [Ch. 125

-age by permitting the worker to freeze retirement benefits at

a certain time prior to ceasing work, to continue to work for
a specified period and to have retirement benefits which
accrue while the employee continues working set aside in an
account which the worker will then receive in a lump sum
upon finally discontinuing work. The Legislature
acknowledges that a deferred retirement option plan, or
“DROP”, may be a useful and economical tool for retaining
experienced and trained employees and for planning for
turnovers in the workforce. Experience, however, dictates
that a deferred retirement option plan may place a heavy
financial burden on the employer and the affected retirement
system, negating any positive benefit offered by the DROP
if the DROP is not carefully planned to be economically
favorable to the employer and revenue neutral for the
affected retirement system while remaining attractive to the
targeted employee.

(b) (1) The governing bodies of municipalities
participating in policemen’s and firemen’s pension and relief
funds pursuant to sections sixteen through twenty-eight of
this article, are authorized to voluntarily offer deferred
retirement option plans. A participating municipality may
design and establish a DROP to best meet the municipality’s
needs so long as the DROP complies with federal law, the
requirements set forth in this section and approved by the
Municipal Pensions Oversight Board.

(2) Prior to approval by the Municipal Pensions
Oversight Board, a municipality shall submit a proposed
DROP to the board for analysis by the qualified actuary
retained or employed by the board. The actuary shall
examine the plan and, in light of the elements of the DROP
and the actuarial projections of the impact of the DROP on
the affected pension and relief fund, advise the board of the
anticipated impact on the Municipal Pension and Relief
Fund. The board shall seek to approve only those DROP
plans which, in the best judgement of the actuary, are
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designed to have no negative impact on the member’s
pension and relief fund. The submitting municipality shall
reimburse the board for actuarial costs of analyzing the plan.

(c) To be eligible to enter a DROP plan, the member of
the policemen’s or firemen’s pension and relief fund must be
in active employment and an active member of his or her
pension and relief fund for at least six months beyond
attaining eligibility for regular retirement as provided in
section twenty-five of this article and have received a
satisfactory performance evaluation within the prior twelve
months. The member may defer retirement for a period of
not less than one nor more than five years but must complete
the period by age sixty-five. The member may elect to
commence participation from July 1, 2011, through June 30,
2016. Members not meeting the eligibility requirement by
June 30, 2016, are not eligible to participate in the DROP.

(d)(1) During the DROP participation period, the member
shall continue with full-time employment in a covered
position subject to the municipality’s requirements. A
member’s retirement benefits are calculated as of the DROP
participation date and a member may not accumulate
additional retirement benefits during the DROP participation
period. Upon beginning participation, the member is treated
as retired and receiving benefits for purposes of the
retirement system and for purposes of distributing premium
tax proceeds through the Municipal Pensions Security Fund.
During the participation period, the employer shall continue
to make regular contributions to the employee’s pension and
relief fund.

(2) Benefit payments are accumulated for the member in
the pension and relief fund in an accumulation account
during the DROP participation period. At the end of the
participation period, the amount in the accumulation account
owing to the member, plus interest not to exceed three and
one-half percent, shall be paid to the member in a lump sum.
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Monthly retirement payments shall be paid directly to the
member starting in the month following the end ofthe DROP
participation period.

(3) A member may voluntarily terminate DROP
participation early with sixty days advance notice. Deferred
accumulated benefits will be paid with no interest for the
DROP period and benefits payments will commence
following the early termination date. Covered employment
must terminate before benefit distributions may be made.
Should the employer wish to terminate the employment
during the participation period, the member may terminate
participation with thirty days notice and the deferred
accumulation balance shall be paid with interest according to
the DROP design: Provided, That if the employee is
terminated for cause during the participation period, the
member may terminate participation with thirty days notice
and the deferred accumulation balance shall be paid without
interest according to the DROP design.

(4) A member who is unable to continue working because
of disability shall cease participation the first day of the
month following notice of disability to the employer and the
pension and relief fund. The accumulation account balance
shall be paid to the member with no interest. No additional
benefits are due the member on account of the disability.

(5) In the event of death of a member during DROP
participation, the accumulation account of the member
through the member’s date of death is payable to the
members beneficiary or beneficiaries, with interest according
to DROP design.

(6) A member entering the DROP is contractually
obligated to terminate employment at the end of the DROP
participation period. Failure to terminate voluntarily results
in termination of employment, for cause, except that a
member who continues to work with the consent of the
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employer past the DROP participation period shall have all
benefits frozen during the extension period and no additional
benefit accumulates. During the period of time the member
continues to work beyond the end of the DROP participation
period with the consent of the employer, the employer shall
continue to make regular contributions to the employee’s
pension and relief fund. Regular retirement benefits will
commence the month following eventual employment
termination or death. The member’s accumulation account
balance is frozen in value following the end of the DROP
participation period.

(e) Pursuant to section twenty-three, article one, chapter
four of this code, the oversight board shall annually report to
the Legislature’s Joint Committee on Pensions and
Retirement on deferred retirement option plans submitted to
the board for approval and the status of any DROP that has
been approved, including any experienced impact on an
affected pension and relief fund.

CHAPTER 126

(S. B. 222 - By Senator Foster)

[Passed March 10, 2011; in effect ninety days from passage. |
[Approved by the Governor on March 31,2011.]

AN ACT to amend and reenact §8-22A-12 of the Code of West

Virginia, 1931, as amended, relating to the West Virginia
Municipal Police Officers and Firefighters Retirement System;
and ensuring the continued qualification of the system under
federal tax laws by adopting an amendment to the system
required by Section 824 of the Pension Protection Act of 2006
(P.L. 109-280) permitting direct rollovers to Roth IRAs.
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Be it enacted by the Legislature of West Virginia:

That §8-22A-12 of the Code of West Virginia, 1931, as
amended, be amended and reenacted to read as follows:

ARTICLE 22A. WEST VIRGINIA MUNICIPAL POLICE
OFFICERS AND FIREFIGHTERS
RETIREMENT SYSTEM.

§8-22A-12. Direct rollovers.

Notwithstanding any provision of this article to the
contrary that would otherwise limit a distributee’s election
under this plan, a distributee may elect, at the time and in the
manner prescribed by the board, to have any portion of an
eligible rollover distribution paid directly to an eligible
retirement plan specified by the distributee in a direct
rollover. For purposes of this section, the following
definitions apply:

0 ~1 N RN -

9 (1) “Eligible rollover distribution” means any distribution
10 of all or any portion of the balance to the credit of the
11  distributee, except that an eligible rollover distribution does
12 notinclude any of the following: (A) Any distribution that is
13 one of a series of substantially equal periodic payments not
14 less frequently than annually made for the life or life
15 expectancy of the distributee or the joint lives or the joint life
16  expectancies of the distributee and the distributee’s
17  designated beneficiary, or for a specified period of ten years
18  or more; (B) any distribution to the extent the distribution is
19  required under Section 401(a)(9) of the Internal Revenue
20  Code; and (C) any hardship distribution described in Section
21  401(k)(2)(B)(i(iv) of the Internal Revenue Code. A portion
22 of a distribution shall not fail to be an eligible rollover
23 distribution merely because the portion consists of after-tax
24  employee contributions which are not includable in gross
25 income. However, this portion may be paid only to an
26  individual retirement account or annuity described in Section



Ch. 126] MUNICIPALITIES 1367

27
28
29
30
31
32
33
34
35

36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57

58
59
60
61
62

408(a) or (b) of the Internal Revenue Code, or to a qualified
trust described in Section 401(a) or to an annuity contract
described in Section 403(a) or 403(b) of the Internal Revenue
Code that agrees to separately account for amounts
transferred (including interest or earnings thereon), including
separately accounting for the portion of the distribution
which is includable in gross income and the portion of the
distribution which is not includable, or to a Roth IRA
described in Section 408A of the Internal Revenue Code.

(2) “Eligible retirement plan” means an eligible plan
under Section 457(b) of the Internal Revenue Code which is
maintained by a state, political subdivision of a state, or any
agency or instrumentality of a state or political subdivision of
a state and which agrees to separately account for amounts
transferred into the plan from this plan, an individual
retirement account described in Section 408(a) of the Internal
Revenue Code, an individual retirement annuity described in
Section 408(b) of the Internal Revenue Code, an annuity plan
described in Section 403(a) of the Internal Revenue Code, an
annuity contract described in Section 403(b) of the Internal
Revenue Code, a qualified plan described in Section 401(a)
of the Internal Revenue Code that accepts the distributee’s
eligible rollover distribution, or a Roth IRA described in
Section 408A of the Internal Revenue Code: Provided, That
in the case of an eligible rollover distribution to a designated
beneficiary (other than a surviving spouse) as the term is
defined in Section 402(c)(11) of the Internal Revenue Code,
an eligible retirement plan is limited to an individual
retirement account or individual retirement annuity which
meets the conditions of Section 402(c)(11) of the Internal
Revenue Code.

(3) “Distributee” means an employee or former
employee. Inaddition, the employee’s or former employee’s
surviving spouse and the employee’s or former employee’s
spouse or former spouse who is the alternate payee under a
qualified domestic relations order, as defined in Section
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414(p) of the Internal Revenue Code with respect to
governmental plans, are distributees with regard to the
interest of the spouse or former spouse. The term
“distributee” also includes a designated beneficiary (other
than a surviving spouse) as the term is defined in Section
402(c)(11) of the Internal Revenue Code.

(4) “Direct rollover” means a payment by the plan to the
eligible retirement plan.

CHAPTER 127

(S. B. 234 - By Senators Kessler
(Acting President), and Hall)
[By Request of the Executive]

[Passed March 9, 2011; in effect from passage.]
[Approved by the Governor on April 5, 2011.]

AN ACT to amend and reenact §8-38-3, §8-38-4, §8-38-5, §8-38-7,

§8-38-10, §8-38-12, §8-38-15, §8-38-16, §8-38-17 and
§8-38-20 of the Code of West Virginia, 1931, as amended, all
relating to revising the Municipal Economic Opportunity
Development District Act generally; enlarging the types of
municipal corporations that may use sales tax increment
financing to finance certain economic development projects to
any Class I, Class II and Class III city and any Class IV town
or village; including “mining operations” in the definition of
“remediation”; including remediation of former coal or other
mining sites as a permissible development expenditure for a
project; changing the standard by which the maximum amounts
of reserves that may be established in the financing of a project
are measured; recommending that the Development Office
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consider whether the economic development that a project
enables is large enough to require that it contain mixed-use
development consisting of a housing component with at least
ten percent of housing units in the district allocated for
affordable housing when determining whether there is a
pressing need for the project; defining “affordable housing”;
reducing the amount of capital investment required for project
approval; allowing the Development Office to reduce the
minimum amount of local sales tax revenues that would be
deposited into the state’s General Revenue Fund in certain
circumstances; providing that the maximum repayment
schedule of all notes, bonds or other instruments issued to fund
projects is thirty years; and providing technical and clerical
cleanup.

Be it enacted by the Legislature of West Virginia:

That §8-38-3, §8-38-4, §8-38-5, §8-38-7, §8-38-10, §8-38-12,

§8-38-15, §8-38-16, §8-38-17 and §8-38-20 of the Code of West
Virginia, 1931, as amended, be amended and reenacted, all to read
as follows:

ARTICLE 38. MUNICIPAL ECONOMIC OPPORTUNITY

DEVELOPMENT DISTRICTS.

§8-38-3. Definitions.

1

2
3
4
5
6
7
8
9

For purposes of this article, the term:

(1) “Affordable housing” means housing that could be
purchased with a cash down payment of at least ten percent
and the proceeds of a mortgage loan, the monthly principal
and interest payments on which do not exceed thirty percent
of the gross monthly income of a household earning one
hundred percent of the current median family income, as
computed by the United States Department of Housing and
Urban Development, for the county in which the district is
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located. For the purposes of this definition, the monthly
principal and interest payments referred to in the preceding
sentence are computed using a standard amortization
calculation incorporating the prevailing annual rate of interest
on mortgage loans offered by financial institutions in the
vicinity of the district, as determined by the Development
Office at the time of its review of a municipality’s application
in accordance with section seven of this article, and a thirty
year amortization period.

(2) “Development expenditures” means payments for
governmental functions, programs, activities, facility
construction, improvements and other goods and services
which a district board is authorized to perform or provide
under section five of this article;

(3) “District” means an economic opportunity
development district created pursuant to this article;

(4) “District board” means a district board created
pursuant to section ten of this article;

(5) “Eligible property” means any taxable or exempt real
property located in a district established pursuant to this
article;

(6) “Municipality” is a word of art and means any Class
I, Class II and Class III city or any Class IV town or village
as classified in section three, article one of this chapter;

(7) “Remediation” means measures undertaken to bring
about the reconditioning or restoration of property located
within the boundaries of an economic opportunity
development district that has been affected by exploration,
mining, industrial operations or solid waste disposal and
which measures, when undertaken, will e¢liminate or
ameliorate the existing state of the property and enable the
property to be commercially developed.
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§8-38-4.  Authorization to create economic opportunity

1
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development districts.

A municipality may, in accordance with the procedures
and subject to the limitations set forth in this article:

(1) Create one or more economic opportunity
development districts within its limits;

(2) Provide for the administration and financing of
development expenditures within the districts; and

(3) Provide for the administration and financing of a
continuing program of development expenditures within the
districts.

§8-38-5. Development expenditures.
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Any municipality that has established an economic
opportunity development district under this article may make,
or authorize to be made by a district board and other public
or private parties, development expenditures as will promote
the economic vitality of the district and the general welfare
of the municipality, including, but not limited to,
expenditures for the following purposes:

(1) Beautification of the district by means
includinglandscaping and construction and erection of
fountains, shelters, benches, sculptures, signs, lighting,
decorations and similar amenities;

(2) Provision of special or additional public services such
as sanitation, security for persons and property and the
construction and maintenance of public facilities, including,
but not limited to, sidewalks, parking lots, parking garages
and other public areas;
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(3) Making payments for principal, interest, issuance
costs, any of the costs described in section twenty of this
article and appropriate reserves for bonds and other
instruments and arrangements issued or entered into by the
municipality for financing the expenditures of the district
described in this section and to otherwise implement the
purposes of this article;

(4) Providing financial support for public transportation
and vehicle parking facilities open to the general public,
whether physically situate within the district’s boundaries or
on adjacent land;

(5) Acquiring, building, demolishing, razing,
constructing, repairing, reconstructing, refurbishing,
renovating, rehabilitating, expanding, altering, otherwise
developing, operating and maintaining real property
generally, parking facilities, commercial structures and other
capital improvements to real property, fixtures and tangible
personal property, whether or not physically situate within
the district’s boundaries: Provided, That the expenditure
directly benefits the district;

(6) Developing plans for the architectural design of the
district and portions thereof and developing plans and
programs for the future development of the district;

(7) Developing, promoting and supporting community
events and activities open to the general public that benefit
the district;

(8) Providing the administrative costs for a district
management program,;

(9) Providing for the usual and customary maintenance
and upkeep of all improvements and amenities in the district
as are commercially reasonable and necessary to sustain its
economic viability on a permanent basis;
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(10) Providing any other services that the municipality or
district board is authorized to perform and which the
municipality does not also perform to the same extent on a
countywide basis;

(11) Making grants to the owners or tenants of economic
opportunity development district for the purposes described
in this section;

(12) Acquiring an interest in any entity or entities that
own any portion of the real property situate in the district and
contributing capital to any entity or entities;

(13) Remediation of publicly or privately owned landfills,
former coal or other mining sites, solid waste facilities or
hazardous waste sites to facilitate commercial development
which would not otherwise be economically feasible; and

(14) To do any and all things necessary, desirable or
appropriate to carry out and accomplish the purposes of this
article notwithstanding any provision of this code to the
contrary.

§8-38-7. Application to Development Office for approval of an
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economic opportunity development district project.
(a) General. -- The Development Office shall receive and
act on applications filed with it by municipalities pursuant to

section six of this article. Each application must include:

(1) A true copy of the notice described in section six of
this article;

(2) The total cost of the project;

(3) A reasonable estimate of the number of months
needed to complete the project;
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(4) A general description of the capital improvements,
additional or extended services and other proposed
development expenditures to be made in the district as part of
the project;

(5) A description of the proposed method of financing the
development expenditures, together with a description of the
reserves to be established for financing ongoing development
expenditures necessary to permanently maintain the optimum
economic viability of the district following its inception:
Provided, That the amounts of the reserves may not exceed
the amounts that would be required by prevailing commercial
capital market considerations;

(6) A description of the sources and anticipated amounts
of all financing, including, but not limited to, proceeds from
the issuance of any bonds or other instruments, revenues
from the special district excise tax and enhanced revenues
from property taxes and fees;

(7) A description of the financial contribution of the
municipality to the funding of development expenditures;

(8) Identification of any businesses that the municipality
expects to relocate their business locations from the district
to another place in the state in connection with the
establishment of the district or from another place in this state
to the district: Provided, That for purposes of this article, any
entities shall be designated “relocated entities”;

(9) Identification of any businesses currently conducting
business in the proposed economic opportunity development
district that the municipality expects to continue doing
business there after the district is created;

(10) A good faith estimate of the aggregate amount of
consumers sales and service tax that was actually remitted to
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the Tax Commissioner by all business locations identified as
provided in subdivisions (8) and (9) of this subsection with
respect to their sales made and services rendered from their
then current business locations that will be relocated from, or
to, or remain in the district for the twelve full calendar
months next preceding the date of the application: Provided,
That for purposes of this article, the aggregate amount is
designated as “the base tax revenue amount”;

(11) A good faith estimate of the gross annual district tax
revenue amount;

(12) The proposed application of any surplus from all
funding sources to further the objectives of this article;

(13) The Tax Commissioner’s certification of: (i) The
amount of consumers sales and service taxes collected from
businesses located in the economic opportunity district
during the twelve calendar months preceding the calendar
quarter during which the application will be submitted to the
Development Office; (i1) the estimated amount of economic
opportunity district excise tax that will be collected during
the first twelve months after the month in which the Tax
Commissioner would first begin to collect that tax; and (iii)
the estimated amount of economic opportunity district excise
tax that will be collected during the first thirty-six months
after the month in which the Tax Commissioner would first
begin to collect that tax; and

(14) Any additional information the Development Office
may require.

(b) Review of applications. -- The Development Office
shall review all project proposals for conformance to
statutory and regulatory requirements, the reasonableness of
the project’s budget and timetable for completion and the
following criteria:
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(1) The quality of the proposed project and how it
addresses economic problems in the area in which the project
will be located;

(2) The merits of the project determined by a cost-benefit
analysis that incorporates all costs and benefits, both public
and private;

(3) Whether the project is supported by significant
private sector investment and substantial credible evidence
that, but for the existence of sales tax increment financing,
the project would not be feasible;

(4) Whether the economic opportunity development
district excise tax dollars will leverage or be the catalyst for
the effective use of private, other local government, state or
federal funding that is available;

(5) Whether there is substantial and credible evidence
that the project is likely to be started and completed in a
timely fashion;

(6) Whether the project will, directly or indirectly,
improve the opportunities in the area where the project will
be located for the successful establishment or expansion of
other industrial or commercial businesses;

(7) Whether the project will, directly or indirectly, assist
in the creation of additional long-term employment
opportunities in the area and the quality of jobs created in all
phases of the project, to include, but not be limited to, wages
and benefits;

(8) Whether the project will fulfill a pressing need for the
area, or part of the area, in which the economic opportunity
district is located: Provided, That the Development Office
should consider whether the economic development project
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is large enough to require that it contain a mixed use
development provision consisting of a housing component
with at least ten percent of housing units in the district
allocated for affordable housing;

(9) Whether the municipality has a strategy for economic
development in the municipality and whether the project is
consistent with that strategy;

(10) Whether the project helps to diversity the local
economy;

(11) Whether the project is consistent with the goals of
this article;

(12) Whether the project is economically and fiscally
sound using recognized business standards of finance and
accounting; and

(13) (A) The ability of the municipality and the project
developer or project team to carry out the project: Provided,
That no project may be approved by the Development Office
unless the amount of all development expenditures proposed
to be made in the first twenty-four months following the
creation of the district results in capital investment of more
than $25 million in the district and the municipality submits
clear and convincing information, to the satisfaction of the
Development Office, that the investment will be made if the
Development Office approves the project and the Legislature
authorizes the municipality to levy an excise tax on sales of
goods and services made within the economic opportunity
development district as provided in this article.

(B) Notwithstanding any provision of paragraph (A) of
this subdivision to the contrary, no project involving
remediation may be approved by the Development Office
unless the amount of all development expenditures proposed
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to be made in the first forty-eight months following the
creation of the district results in capital investment of more
than $25 million in the district. In addition to the remaining
provisions of paragraph (A) of this subdivision the
Development Office may not approve a project involving
remediation authorized under section five of this article
unless the municipality submits clear and convincing
information, to the satisfaction of the Development Office,
that the proposed remediation expenditures to be financed by
the issuance of bonds or notes pursuant to section sixteen of
this article do not constitute more than twenty-five percent of
the total development expenditures associated with the
project.

(c) Additional criteria. -- The Development Office may
establish other criteria for consideration when approving the
applications.

(d) Action on the application. -- The Executive Director
of the Development Office shall act to approve or not
approve any application within thirty days following the
receipt of the application or the receipt of any additional
information requested by the Development Office, whichever
is the later.

(e) Certification of project. -- If the Executive Director of
the Development Office approves a municipality’s economic
opportunity district project application, he or she shall issue
to the municipality a written certificate evidencing the
approval.

The certificate shall expressly state a base tax revenue
amount, the gross annual district tax revenue amount and the
estimated net annual district tax revenue amount which, for
purposes of this article, is the difference between the gross
annual district tax revenue amount and the base tax revenue
amount, all of which the Development Office has determined
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with respect to the district’s application based on any
investigation it considers reasonable and necessary,
including, but not limited to, any relevant information the
Development Office requests from the Tax Commissioner
and the Tax Commissioner provides to the Development
Office: Provided, That in determining the net annual district
tax revenue amount, the Development Office may not use a
base tax revenue amount less than that amount certified by
the Tax Commissioner but, in lieu of confirmation from the
Tax Commissioner of the gross annual district tax revenue
amount, the Development Office may use the estimate of the
gross annual district tax revenue amount provided by the
municipality pursuant to subsection (a) of this section.

() Certification of enlargement of geographic
boundaries of previously certified district. -- If the Executive
Director of the Development Office approves a
municipality’s economic opportunity district project
application to expand the geographic boundaries of a
previously certified district, he or she shall issue to the
municipality a written certificate evidencing the approval.

The certificate shall expressly state a base tax revenue
amount, the gross annual district tax revenue amount and the
estimated net annual district tax revenue amount which, for
purposes of this article, is the difference between the gross
annual district tax revenue amount and the base tax revenue
amount, all of which the Development Office has determined
with respect to the district’s application based on any
investigation it considers reasonable and necessary,
including, but not limited to, any relevant information the
Development Office requests from the Tax Commissioner
and the Tax Commissioner provides to the Development
Office: Provided, That in determining the net annual district
tax revenue amount, the Development Office may not use a
base tax revenue amount less than that amount certified by
the Tax Commissioner, but, in lieu of confirmation from the
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Tax Commissioner of the gross annual district tax revenue
amount, the Development Office may use the estimate of the
gross annual district tax revenue amount provided by the
municipality pursuant to subsection (a) of this section.

(g) Promulgation of rules. -- The Executive Director of
the Development Office may promulgate rules to implement
the economic opportunity development district project
application approval process and to describe the criteria and
procedures it has established in connection therewith. These
rules are not subject to the provisions of chapter
twenty-nine-a of this code but shall be filed with the
Secretary of State.

§8-38-10. Ordinance to create district as approved by
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Development Office and authorized by the
Legislature.

(a) General. -- If an economic opportunity development
district project has been approved by the Executive Director
of the Development Office and the levying of a special
district excise tax for the district has been authorized by the
Legislature, all in accordance with this article, the
municipality may create the district by ordinance entered of
record as provided in article one of this chapter: Provided,
That the municipality may not amend, alter or change in any
manner the boundaries of the economic opportunity
development district authorized by the Legislature. In
addition to all otherrequirements, the ordinance shall contain
the following:

(1) The name of the district and a description of its
boundaries;

(2) A summary of any proposed services to be provided
and capital improvements to be made within the district and
areasonable estimate of any attendant costs;
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(3) The base and rate of any special district excise tax
that may be imposed upon sales by businesses for the
privilege of operating within the district, which tax shall be
passed on to and paid by the consumer, and the manner in
which the taxes will be imposed, administered and collected,
all of which shall be in conformity with the requirements of
this article; and

(4) The district board members’ terms, their method of
appointment and a general description of the district board’s
powers and duties, which powers may include the authority:

(A) To make and adopt all necessary bylaws and rules for
its organization and operations not inconsistent with any
applicable laws;

(B) To elect its own officers, to appoint committees and
to employ and fix compensation for personnel necessary for
its operations;

(C) To enter into contracts with any person, agency,
government entity, agency or instrumentality, firm,
partnership, limited partnership, limited liability company or
corporation, including both public and private corporations,
and for-profit and not-for-profit organizations and generally
to do any and all things necessary or convenient for the
purpose of promoting, developing and advancing the
purposes described in section two of this article;

(D) To amend or supplement any contracts or leases or to
enter into new, additional or further contracts or leases upon
the terms and conditions for consideration and for any term
of duration, with or without option of renewal, as agreed
upon by the district board and any person, agency,
government entity, agency or instrumentality, firm,
partnership, limited partnership, limited liability company or
corporation,;
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(E) To, unless otherwise provided in, and subject to the
provisions of any contracts or leases to operate, repair,
manage, and maintain buildings and structures and provide
adequate insurance of all types and in connection with the
primary use thereof and incidental thereto to provide
services, such as retail stores and restaurants, and to
effectuate incidental purposes, grant leases, permits,
concessions or other authorizations to any person or persons
upon the terms and conditions for consideration and for the
term of duration as agreed upon by the district board and any
person, agency, governmental department, firm or
corporation;

(F) To delegate any authority given to it by law to any of
its officers, committees, agents or employees;

(G) To apply for, receive and use grants-in-aid, donations
and contributions from any source or sources and to accept
and use bequests, devises, gifts and donations from any
person, firm or corporation;

(H) To acquire real property by gift, purchase or
construction or in any other lawful manner and hold title
thereto in its own name and to sell, lease or otherwise dispose
of all or part of any real property which it may own, either by
contract or at public auction, upon the approval by the district
board;

(I) To purchase or otherwise acquire, own, hold, sell,
lease and dispose of all or part of any personal property
which it may own, either by contract or at public auction;

(J) Pursuant to a determination by the district board that
there exists a continuing need for development expenditures
and that moneys or funds of the district are necessary
therefor, to borrow money and execute and deliver the
district’s negotiable notes and other evidences of
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indebtedness therefor, on the terms as the district shall
determine, and give security therefor as is requisite,
including, without limitation, a pledge of the district’s rights
in its subaccount of the Economic Opportunity Development
District Fund;

(K) To acquire (either directly or on behalf of the
municipality) an interest in any entity or entities that own any
real property situate in the district, to contribute capital to any
entity or entities and to exercise the rights of an owner with
respect thereto; and

(L) To expend its funds in the execution of the powers
and authority given in this section, which expenditures, by
the means authorized in this section, are hereby determined
and declared as a matter of legislative finding to be for a
public purpose and use, in the public interest and for the
general welfare of the people of West Virginia, to alleviate
and prevent economic deterioration and to relieve the existing
critical condition of unemployment existing within the state.

(b) Additional contents of ordinance. -- The
municipality’s ordinance shall also state the general intention
of the municipality to develop and increase services and to
make capital improvements within the district.

(c) Mailing of certified copies of ordinance. -- Upon
enactment of an ordinance establishing an economic
opportunity development district excise tax, a certified copy
of the ordinance shall be mailed to the State Auditor, as ex
officio the chief inspector and supervisor of public offices,
the State Treasurer and the Tax Commissioner.

§8-38-12. Special district excise tax authorized.

1
2

(a) General. -- The council of a municipality, authorized
by the Legislature to levy a special district excise tax for the
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benefit of an economic opportunity development district,
may, by ordinance, impose that tax on the privilege of selling
tangible personal property and rendering select services in the
district in accordance with this section.

(b) Tax base. -- The base of a special district excise tax
imposed pursuant to this section shall be identical to the base
of the consumers sales and service tax imposed pursuant to
article fifteen, chapter eleven of this code on sales made and
services rendered within the boundaries of the district. Sales
of gasoline and special fuel are not subject to special district
excise tax, but remain subject to the tax levied by article
fifteen, chapter eleven of this code. Except for the exemption
provided in section nine-f of article fifteen, chapter eleven of
this code, all exemptions and exceptions from the consumers
sales and service tax also apply to the special district excise
tax.

(¢) Tax rate. -- The rate or rates of a special district
excise tax levied pursuant to this section shall be stated in an
ordinance enacted by the municipality and identical to the
rate or rates of the consumers sales and service tax imposed
pursuant to article fifteen, chapter eleven of this code on sales
rendered within the boundaries of the district authorized by
this section.

(d) Collection by Tax Commissioner. -- The ordinance of
the municipality imposing a special district excise tax shall
provide for the tax to be collected by the Tax Commaissioner
in the same manner as the tax levied by section three, article
fifteen, chapter eleven of this code is administered, assessed,
collected and enforced.

(1) The State Tax Commissioner may require the
electronic filing of returns related to the special district excise
tax imposed pursuant to this section and may require the
electronic payment of the special district excise tax imposed
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pursuant to this section. The State Tax Commissioner may
prescribe by rules adopted or proposed pursuant to article
three, chapter twenty-nine-a of this code, administrative
notices, and forms and instructions, the procedures and
criteria to be followed to electronically file those returns and
to electronically pay the special district excise tax imposed
pursuant to this section.

(2) Any rules filed by the State Tax Commissioner
relating to the special district excise tax imposed pursuant to
this section shall set forth the following:

(A) Acceptable indicia of timely payment;

(B) Which type of electronic filing method or methods a
particular type of taxpayer may or may not use;

(C) What type of electronic payment method or methods
a particular type of taxpayer may or may not use;

(D) What, ifany, exceptions are allowable and alternative
methods of payment that may be used for any exceptions;

(E) Procedures for making voluntary or mandatory
electronic payments or both; and

(F) Any other provisions necessary to ensure the timely
electronic filing of returns related to the special district excise
tax and the making of payments electronically of the special
district excise tax imposed pursuant to this section.

(3) (A) Notwithstanding the provisions of section five-d,
article ten, chapter eleven of this code: (i) So long as bonds
are outstanding pursuant to this article, the Tax
Commissioner shall provide on a monthly basis to the trustee
for bonds issued pursuant to this article information on
returns submitted pursuant to this article; and (ii) the trustee
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may share the information so obtained with the municipality
that established the economic opportunity development
district that issued the bonds pursuant to this article and with
the bondholders and with bond counsel for bonds issued
pursuant to this article. The Tax Commissioner and the
trustee may enter into a written agreement in order to
accomplish exchange of the information.

(B) Any confidential information provided pursuant to
this subdivision shall be used solely for the protection and
enforcement of the rights and remedies of the bondholders of
bonds issued pursuant to this article. Any person or entity
that is in possession of information disclosed by the Tax
Commissioner or shared by the trustee pursuant to
subdivision (a) of this subsection is subject to the provisions
of section five-d, article ten, chapter eleven of this code as if
the person or entity that is in possession of the tax
information is an officer, employee, agent or representative
of this state or of a local or municipal governmental entity or
other governmental subdivision.

(e) Deposit of net tax collected. --

(1) The ordinance of the municipality imposing a special
district excise tax shall provide that the Tax Commissioner
deposit the net amount of tax collected in the special
Economic Opportunity Development District Fund to the
credit of the municipality’s subaccount therein for the
economic opportunity development district and that the
money in the subaccount may only be used to pay for
development expenditures as provided in this article except
as provided in subsection (f) of this section.

(2) (A) The State Treasurer shall withhold from the
municipality’s subaccount in the Economic Opportunity
Development District Fund and shall deposit in the General
Revenue Fund of this state, on or before the twentieth day of
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each calendar month next following the effective date of a
special district excise tax, a sum equal to one twelfth of the
base tax revenue amount last certified by the Development
Office pursuant to section seven of this article.

(B) In addition to the amounts described in paragraph (A)
of this subdivision, the Tax Commissioner shall deposit in
the General Revenue Fund of this state on the dates specified
in paragraph (A) not less than twenty percent nor more than
fifty percent of the excess of the special district excise taxes
collected during the preceding month above one twelfth of
the base tax revenue, said percentage to be fixed by the
Development Office in conjunction with its approval of an
application in accordance with section seven of this article
based on the amount of state funds, if any, to be expended in
conjunction with the respective economic opportunity
development district project for items including, but not
limited to, the acquisition, construction, reconstruction,
improvement, enlargement or extension of roadways,
rights-of-way, sidewalks, traffic signals, water or sewer lines
and other public infrastructure and such other expenditures of
state funds identified by the Development Office: Provided,
That the Development Office has the discretion to reduce the
minimum percentage of the excess special district excise
taxes deposited by the Tax Commissioner in the General
Revenue Fund as outlined above from twenty percent to ten
percent in conjunction with its approval of an application in
accordance with section seven of this article based on its
determination that:

(1) The economic development project provides for
expenditures in excess of $100 million;

(i1) The economic opportunity development district
project does not require the state to expend any additional
state funds for items within the district including, but not
limited to, the acquisition, construction, reconstruction,
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132 improvement, enlargement or extension of roadways,
133 rights-of-way, sidewalks, traffic signals, water or sewer lines
134  and other public infrastructure; and

135 (iii) The economic development project contains a
136  provision for a mixed use development with a housing
137 component with at least ten percent of housing units in the
138  district allocated as affordable housing.

139 (f) Effective date of special district excise tax. -- Any
140  taxes imposed pursuant to the authority of this section are
141  effective on the first day of the calendar month that begins at
142 least sixty days after the date of enactment of the ordinance
143 imposing the tax or at any later date expressly designated in
144  the ordinance that begins on the first day of a calendar month.

145 (g) Copies of ordinance. -- Upon enactment of an
146  ordinance levying a special district excise tax, a certified
147  copy of the ordinance shall be mailed to the State Auditor, as
148  exofficio the chief inspector and supervisor of public offices,
149  the State Treasurer and the Tax Commissioner.

§8-38-15. Abolishment and dissolution of district; notice;
hearing.

(a) General. -- Except upon the express written consent
of the Executive Director of the Development Office and of
all the holders or obligees of any indebtedness or other
instruments the proceeds of which were applied to any
development expenditures or any indebtedness, the payment
of which is secured by revenues payable into the fund
provided under section eight of this article or by any public
property, a district may only be abolished by the municipality
when there is no outstanding indebtedness the proceeds of
which were applied to any development expenditures or the
payment of which is secured by revenues payable into the
12 fund provided under section eight of this article, or by any
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public property, and following a public hearing upon the
proposed abolishment.

(b) Notice of public hearing. -- Notice of the public
hearing required by subsection (a) of this section shall be
provided by first-class mail to all owners of real property
within the district and shall be published as a Class I-0 legal
advertisement in compliance with article three, chapter
fifty-nine of this code at least twenty days prior to the public
hearing.

(¢) Transfer of district assets and funds. -- Upon the
abolishment of any economic opportunity development
district, any funds or other assets, contractual rights or
obligations, claims against holders of indebtedness or other
financial benefits, liabilities or obligations existing after full
payment has been made on all existing contracts, bonds,
notes or other obligations of the district are transferred to and
assumed by the municipality. Any funds or other assets
transferred shall be used for the benefit of the area included
in the district being abolished.

(d) Reinstatement of district. -- Following abolishment of
a district pursuant to this section, its reinstatement requires
compliance with all requirements and procedures set forth in
this article for the initial development, approval,
establishment and creation of an economic opportunity
development district.

§8-38-16. Bonds issued to finance economic opportunity

NN B W

development district projects.

(a) General. -- The municipality that established the
economic opportunity development district may issue bonds
or notes for the purpose of financing development
expenditures, as described in section five of this article, with
respect to one or more projects within the economic
opportunity development district.
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(b) Limited obligations. -- All bonds and notes issued by
a municipality under the authority of this article are limited
obligations of the municipality.

(c) Term of obligations. -- No municipality may issue
notes, bonds or other instruments for funding district projects
or improvements that exceed a repayment schedule of thirty
years.

(d) Debt service. -- The principal and interest on the
bonds is payable out of the funds on deposit in the
subaccount established for the economic opportunity
development district pursuant to section eight of this article,
including, without limitation, any funds derived from the
special district excise tax imposed by section twelve of this
article or other revenues derived from the economic
opportunity development district to the extent pledged for the
purpose by the municipality in the ordinance authorizing the
bonds.

(e) Surplus funds. -- To the extent that the average daily
amount on deposit in the subaccount established for a district
pursuant to section eight of this article exceeds, for more than
six consecutive calendar months, the sum of: (1) $100,000;
plus (2) the amount required to be kept on deposit pursuant
to the documents authorizing, securing or otherwise relating
to the bonds or notes issued under this section, then the
excess shall be used by the district either to redeem the bonds
or notes previously issued or remitted to the General Fund of
this state.

() Debt not general obligation of municipality. -- Neither
the notes or bonds and any interest coupons issued under the
authority of this article shall ever constitute an indebtedness
of the municipality issuing the notes or bonds within the
meaning of any Constitutional provision or statutory
limitation and do not constitute or give rise to a pecuniary
liability of the municipality issuing the notes or bonds.
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(g) Debt not a charge general credit or taxing powers of
municipality. -- Neither the bonds or notes, nor interest
thereon, is a charge against the general credit or taxing
powers of the municipality and that fact shall be plainly
stated on the face of each bond or note.

(h) Issuance of bonds or notes. --

(1) Bonds or notes allowed under this section may be
executed, issued and delivered at any time and, from time to
time, may be in a form and denomination, may be of a tenor,
must be negotiable but may be registered as to the principal
thereof or as to the principal and interest thereof, may be
payable in any amounts and at any time or times, may be
payable at any place or places, may bear interest at any rate
or rates payable at any place or places and evidenced in any
manner and may contain any provisions therein not
inconsistent herewith, all as provided in the ordinance of the
municipality whereunder the bonds or notes are authorized to
be issued.

(2) The bonds may be sold by the municipality at public
or private sale at, above or below par as the municipality
authorizes.

(3) Bonds and notes issued pursuant to this article shall
be signed by the authorized representative of the municipality
and attested by the municipal clerk or recorder and be under
the seal of the municipality.

(4) Any coupons attached to the bonds shall bear the
facsimile signature of the authorized representative of the
municipality. If any of the officials whose signatures appear
on the bonds, notes or coupons cease to be officers before the
delivery of the bonds or notes, their signatures are valid and
sufficient for all purposes to the same extent as if they had
remained in office until the delivery.
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(1) Additional bonds or notes. -- If the proceeds of the
bonds or notes, by error of calculation or otherwise, are less
than the cost of the economic opportunity development
district project, or if additional real or personal property is to
be added to the district project or if it is determined that
financing is needed for additional development expenditures,
additional bonds or notes may, in like manner, be issued to
provide the amount of the deficiency or to defray the cost of
acquiring or financing any additional real or personal
property or development expenditures and, unless otherwise
provided in the trust agreement, mortgage or deed of trust,
are considered to be of the same issue and are entitled to
payment from the same fund, without preference or priority,
and are of equal priority as to any security.

§8-38-17. Security for bonds.
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(a) General. -- Unless the municipality otherwise
determines in the ordinance authorizing the issuance of the
bonds or notes under the authority of this article, there is
hereby created a statutory lien upon the subaccount created
pursuant to section eight of this article and all special district
excise tax revenues collected for the benefit of the district
pursuant to section eleven-a, article ten, chapter eleven of this
code for the purpose of securing the principal of the bonds or
notes and the interest thereon.

(b) Security for debt service. -- The principal of and
interest on any bonds or notes issued under the authority of
this article shall be secured by a pledge of the special district
excise tax revenues derived from the economic opportunity
development district project by the municipality issuing the
bonds or notes to the extent provided in the ordinance
adopted by the municipality authorizing the issuance of the
bonds or notes.
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(¢) Trust indenture. --

(1) In the discretion and at the option of the municipality,
the bonds and notes may also be secured by a trust indenture
by and between the municipality and a corporate trustee,
which may be a trust company or bank having trust powers,
within or without the State of West Virginia.

(2) The ordinance authorizing the bonds or notes and
fixing the details thereof may provide that the trust indenture
may contain provisions for the protection and enforcing the
rights and remedies of the bondholders as are reasonable and
proper, not in violation of law, including covenants setting
forth the duties of the municipality in relation to the
construction, acquisition or financing of an economic
opportunity development district project, or part thereof or an
addition thereto, and the improvement, repair, maintenance
and insurance thereof and for the custody, safeguarding and
application of all moneys and may provide that the economic
opportunity development district project shall be constructed
and paid for under the supervision and approval of the
consulting engineers or architects employed and designated
by the municipality or, if directed by the municipality in the
ordinance, by the district board, and satisfactory to the
purchasers of the bonds or notes, their successors, assigns or
nominees who may require the security given by any
contractor or any depository of the proceeds of the bonds or
notes or the revenues received from the district project be
satisfactory to the purchasers, their successors, assigns or
nominees.

(3) The indenture may set forth the rights and remedies
of the bondholders, the municipality or trustee and the
indenture may provide for accelerating the maturity of the
revenue bonds, at the option of the bondholders or the
municipality issuing the bonds, upon default in the payment
of the amounts due under the bonds.
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(4) The municipality may also provide by resolution and
in the trust indenture for the payment of the proceeds of the
sale of the bonds or notes and the revenues from the
economic opportunity development district project to any
depository it determines, for the custody and investment
thereof and for the method of distribution thereof, with
safeguards and restrictions it determines to be necessary or
advisable for the protection thereof and upon the filing of a
certified copy of the resolution or of the indenture for record
with the clerk or recorder of the municipality in which the
economic opportunity development project is located, the
resolution has the same effect, as to notice, as the recordation
of a deed of trust or other recordable instrument.

(5) In the event that more than one certified resolution or
indenture is recorded, the security interest granted by the first
recorded resolution or indenture has priority in the same
manner as an earlier filed deed of trust except to the extent
the earlier recorded resolution or indenture provides
otherwise.

(d) Mortgage or deed of trust. --

(1) In addition to or in lieu of the indenture provided in
subsection (c) of this section, the principal of and interest on
the bonds or notes may, but need not, be secured by a
mortgage or deed of trust covering all or any part of the
economic opportunity development district project from
which the revenues pledged are derived and the same may be
secured by an assignment or pledge of the income received
from the economic opportunity development district project.

(2) The proceedings under which bonds or notes are
authorized to be i1ssued, when secured by a mortgage or deed
of trust, may contain the same terms, conditions and
provisions provided herein when an indenture is entered into
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between the municipality and a trustee and any mortgage or
deed of trust may contain any agreements and provisions
customarily contained in instruments securing bonds or
notes, including, without limiting the generality of the
foregoing, provisions respecting the fixing and collection of
revenues from the economic opportunity development
district project covered by the proceedings or mortgage, the
terms to be incorporated in any lease, sale or financing
agreement with respect to the economic opportunity
development district project, the improvement, repair,
maintenance and insurance of the economic opportunity
development district project, the creation and maintenance
of special funds from the revenues received from the
economic opportunity development district project and the
rights and remedies available in event of default to the
bondholders or note holders, the municipality, or to the
trustee under an agreement, indenture, mortgage or deed of
trust, all as the municipality considers advisable and shall
not be in conflict with the provisions of this article or any
existing law: Provided, That in making any agreements or
provisions, a municipality shall not have the power to incur
original indebtedness by indenture, ordinance, resolution,
mortgage or deed of trust except with respect to the
economic opportunity development district project and the
application of the revenues therefrom and shall not have the
power to incur a pecuniary liability or a charge upon its
general credit or against its taxing powers unless approved
by the voters in accordance with article one, chapter thirteen
of this code or as otherwise permitted by the Constitution of
this state.

(e) Enforcement of obligations. --
(1) The proceedings authorizing any bonds and any

indenture, mortgage or deed of trust securing the bonds may
provide that, in the event of default in payment of the
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principal of or the interest on the bonds, or notes, or in the
performance of any agreement contained in the proceedings,
indenture, mortgage or deed of trust, payment and
performance may be enforced by the appointment of a
receiver in equity with power to charge and collect rents or
other amounts and to apply the revenues from the economic
opportunity development district project in accordance with
the proceedings or the provisions of the agreement, indenture,
mortgage or deed of trust.

(2) Any agreement, indenture, mortgage or deed of trust
may provide also that, in the event of default in payment or
the violation of any agreement contained in the mortgage or
deed of trust, the agreement, indenture, mortgage or deed of
trust may be foreclosed either by sale at public outcry or by
proceedings in equity and may provide that the holder or
holders of any of the bonds secured thereby may become the
purchaser at any foreclosure sale, if the highest bidder
therefor.

(f) No pecuniary liability. -- No breach of any agreement,
indenture, mortgage or deed of trust may impose any
pecuniary liability upon a municipality or any charge upon its
general credit or against its taxing powers.

§8-38-20. Use of proceeds from sale of bonds.

O 00 ~J O\ W\ b W —

(a) General. -- The proceeds from the sale of any bonds
issued under authority of this article shall be applied only for
the purpose for which the bonds were issued: Provided, That
any accrued interest received in any sale shall be applied to
the payment of the interest on the bonds sold: Provided,
however, That if for any reason any portion of the proceeds
may not be needed for the purpose for which the bonds were
issued, then the unneeded portion of the proceeds may be
applied to the purchase of bonds for cancellation or payment
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of the principal of or the interest on the bonds, or held in
reserve for the payment thereof.

(b) Payment of costs. -- The costs that may be paid with
the proceeds of the bonds include all development
expenditures described in section five of this article and may
also include, but not be limited to, the following:

(1) The cost of acquiring any real estate determined
necessary;

(2) The actual cost of the construction of any part of an
economic opportunity development district project which
may be constructed, including architects’, engineers’,
financial or other consultants’ and legal fees;

(3) The purchase price or rental of any part of an
economic opportunity development district project that may
be acquired by purchase or lease;

(4) All expenses incurred in connection with the
authorization, sale and issuance of the bonds to finance the
acquisition and the interest on the bonds for a reasonable time
prior to construction during construction and for not
exceeding twelve months after completion of construction;
and

(5) Any other costs and expenses reasonably necessary in
the establishment and acquisition of an economic opportunity
development district project and the financing thereof.
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CHAPTER 128

(Com. Sub. for S. B. 544 - By Senators Foster,
Wells, McCabe, Wills, Edgell, Snyder, Palumbo,
Yost, Klempa and Kessler (Acting President))

[Passed March 11, 2011; in effect from passage.]
[Approved by the Governor on April 5, 2011.]

AN ACT to amend and reenact §8-22-16 and §8-22-20 of the Code of
West Virginia, 1931, as amended; and to amend and reenact §8-
22A-28 of said code, all relating to municipal policemen’s and
firemen’s pension and relief funds and Municipal Police Officers
and Fire Fighters Retirement System; providing additional method
for municipalities to finance policemen’s and firemen’s pension
and relief funds; authorizing Municipal Pensions Oversight Board
to contract for actuarial services without certain statutory
restrictions; requiring certain information in certain actuarial
reports; and extending time to submit plan to extend Social
Security benefits to certain individuals.

Be it enacted by the Legislature of West Virginia:

That §8-22-16 and §8-22-20 of the Code of West Virginia,
1931, as amended, be amended and reenacted; and that §8-22A-28
of said code be amended and reenacted, all to read as follows:

ARTICLE 22. RETIREMENT BENEFITS GENERALLY;
POLICEMEN’S PENSION AND RELIEF
FUND; FIREMEN’S PENSION AND
RELIEF FUND; PENSION PLANS FOR
EMPLOYEES OF WATERWORKS
SYSTEM, SEWERAGE SYSTEM OR
COMBINED WATERWORKS AND
SEWERAGE SYSTEM.
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§8-22-16. Pension and relief funds for policemen and firemen;
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creation of boards of trustees; definitions;
continuance of funds; average adjusted salary.

(a) Except as provided in subsection (e) of this section,
passed into law during the fourth extraordinary session of the
Legislature in 2009, in every Class I and Class II city having,
or which may hereafter have, a paid police department and a
paid fire department, or either of such departments, the
governing body shall, and in every Class III city and Class IV
town or village having, or which may hereafter have, a paid
police department and a paid fire department, or either of
such departments, the governing body may, by ordinance
provide for the establishment and maintenance of a
policemen’s pension and relief fund and for a firemen’s
pension and relief fund for the purposes hereinafter
enumerated and, thereupon, there shall be created boards of
trustees which shall administer and distribute the moneys
authorized to be raised by this section and the following
sections of this article. For the purposes of this section and
sections seventeen through twenty-eight, inclusive, of this
article, the term “paid police department” or “paid fire
department” means only a municipal police department or
municipal fire department, as the case may be, maintained
and paid for out of public funds and whose employees are
paid on a full-time basis out of public funds. The term shall
not be taken to mean any department whose employees are
paid nominal salaries or wages or are only paid for services
actually rendered on an hourly basis.

(b) Any policemen’s pension and relief fund and any
firemen’s pension and relief fund established in accordance
with the provisions of former article six of this chapter or this -
article shall be or remain mandatory and shall be governed by
the provisions of sections sixteen through twenty-cight,
inclusive, of this article (with like effect, in the case of a
Class III city or Class IV town or village, as if such Class 111
city or Class IV town or village were a Class I or Class II
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city) and shall not be affected by the transition from one class
of municipal corporation to a lower class as specified in
section three, article one of this chapter: Provided, That any
Class III or Class IV town or village that hereafter becomes
a Class I or Class II city shall not be required to establish a
pension and relief fund if the town or village is a participant
in an existing pension plan regarding paid firemen and/or
policemen.

(c) After June 30, 1981, for the purposes of sections
sixteen through twenty-eight, inclusive, of this article, the
word “member” means any paid police officer or firefighter
who at time of appointment to a paid police or fire
department met the medical requirements of chapter 2-2 of
the National Fire Protection Association Standards Number
1001 -- Firefighters Professional Qualifications ‘74 as
updated from year to year: Provided, That any police officer
or firefighter who was a member of the fund prior to July 1,
1981, shall be considered a member after June 30, 1981.

(d) For purposes of sections sixteen through twenty-eight,
inclusive, of this article, the words “salary or compensation”
mean remuneration actually received by a member, plus the
member’s deferred compensation under sections 125,401(k),
414(h)(2) and 457 of the United States Internal Revenue
Code 0f 1986, as amended: Provided, That the remuneration
received by the member during any twelve-consecutive-
month period used in determining benefits which is in excess
of an amount which is twenty percent greater than the
“average adjusted salary” received by the member in the two
consecutive twelve-consecutive-month periods immediately
preceding the twelve-consecutive-month period used in
determining benefits shall be disregarded: Provided,
however, That the “average adjusted salary” means the
arithmetic average of each year’s adjusted salary, the
adjustment made to reflect current salary rate and such
average adjusted salary shall be determined as follows:
Assuming “year-one” means the second twelve-consecutive-
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month period preceding such twelve-consecutive-month
period used in determining benefits, “year-two” means the
twelve-consecutive-month period immediately preceding the
twelve-consecutive-month period used in determining
benefits and “year-three” means the twelve-consecutive-
month period used in determining benefits, year-one total
remuneration shall be multiplied by the ratio of year-three
base salary, exclusive of all overtime and other remuneration,
to year-one base salary, exclusive of all overtime and other
remuneration, such product shall equal “year-one adjusted
salary”; year-two total remuneration shall be multiplied by
the ratio of year-three base salary, exclusive of all overtime
and other remuneration, to year-two base salary, exclusive of
all overtime and other remuneration, such product shall equal
“year-two adjusted salary”; and the arithmetic average of
year-one adjusted salary and year-two adjusted salary shall
equal the average adjusted salary.

(e)(1) Any municipality, as that term is defined in section
two, article one of this chapter, or municipal subdivision as
defined in section two, article twenty-two-a of this chapter
may, by a majority vote of its governing body, close its
existing policemen’s or firemen’s pension and relief fund to
employees newly hired on or after January 1, 2010, if the
municipality enrolls those newly hired police officers or
firefighters in a retirement plan created in article twenty-two-
a of this chapter and approved and administered by the West
Virginia Consolidated Public Retirement Board. On and
after July 1, 2010, no new policemen’s or firemen’s pension
and relief fund may be established under this section. A
Class I or Class II municipality forming a new paid police
department or paid fire department after June 30, 2010, shall,
notwithstanding the provisions of section two, article twenty-
two-a of this chapter, enroll the department members in the
Municipal Police Officers and Firefighters Retirement
System established in article twenty-two-a of this chapter.
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(2) Any municipality using the alternative method of
financing that elects to close an existing pension and relief
fund to new hires pursuant to this subsection shall also adopt
either the optional method of financing the unfunded
actuarial accrued liability of the existing policemen’s or
firemen’s pension and relief fund as provided in subsection
(e), or the conservation method as provided in subsection (f),
section twenty of this article.

(3) Except as provided in section thirty-two, article
twenty-two-a of this chapter, if the qualifying municipality
elects to close enrollment in an existing municipal pension
and relief fund to newly hired police officers and firefighters
pursuant to this section, all current active members, retirees
and other beneficiaries covered by the existing policemen’s
or firemen’s pension and relief fund shall remain covered by
that plan and shall be paid all benefits of that plan in
accordance with Part III of this article.

§8-22-20. Actuary; actuarial valuation report; minimum
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standards for annual municipality contributions
to the fund; definitions; actuarial review and
audit.

(a) The West Virginia Municipal Pensions Oversight
Board shall contract with or employ a qualified actuary to
annually prepare an actuarial valuation report on each
pension and relief fund. The selection of contract vendors to
provide actuarial services, including the reviewing actuary as
provided in subsection (c) of this section, shall be by
competitive bid process but is specifically exempt from
purchasing provisions of article three, chapter five-a of this
code. The expense of the actuarial report shall be paid from
moneys in the Municipal Pensions Security Fund. Uses of
the actuarial valuations from the qualified actuary shall
include, but not be limited to, determining a municipal
policemen’s or firemen’s pension and relief fund’s eligibility
to receive state money and to provide supplemental benefits.
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(b) The actuarial valuation report provided pursuant to
subsection (a) of this section shall consist of, but is not
limited to, the following disclosures: (1) The financial
objective of the fund and how the objective is to be attained;
(2) the progress being made toward realization of the
financial objective; (3) recent changes in the nature of the
fund, benefits provided or actuarial assumptions or methods;
(4) the frequency of actuarial valuation reports and the date
of the most recent actuarial valuation report; (5) the method
used to value fund assets; (6) the extent to which the
qualified actuary relies on the data provided and whether the
data was certified by the fund’s Auditor or examined by the
qualified actuary for reasonableness; (7) a description and
explanation of the actuarial assumptions and methods; (8) an
evaluation of each plan using the alternative funding method,
to assess advantages of changing to other funding methods as
provided in this article; and (9) any other information
required in section twenty-a of this article or that the
qualified actuary feels is necessary or would be useful in
fully and fairly disclosing the actuarial condition of the fund.

(c) (1) Except as provided in subsections (¢) and (f) of
this section, beginning June 30, 1991, and thereafter, the
financial objective of each municipality shall not be less than
to contribute to the fund annually an amount which, together
with the contributions from the members and the allocable
portion of the Municipal Pensions and Protection Fund for
municipal pension and relief funds established under section
fourteen-d, article three, chapter thirty-three of this code or a
municipality’s allocation from the Municipal Pensions
Security Fund created in section eighteen-b of this article and
other income sources as authorized by law will be sufficient
to meet the normal cost of the fund and amortize any
actuarial deficiency over a period of not more than forty
years beginning from July 1, 1991: Provided, That in the
fiscal year ending June 30, 1991, the municipality may elect
to make its annual contribution to the fund using an
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alternative contribution in an amount not less than: (i) One
hundred seven percent of the amount contributed for the
fiscal year ending June 30, 1990; or (ii) an amount equal to
the average of the contribution payments made in the five
highest fiscal years beginning with the fiscal year ending
1984, whichever is greater: Provided, however, That
contribution payments in subsequent fiscal years under this
alternative contribution method may not be less than one
hundred seven percent of the amount contributed in the prior
fiscal year: Provided further, That in order to avoid
penalizing municipalities and to provide flexibility when
making contributions, municipalities using the alternative
contribution method may exclude a one-time additional
contribution made in any one year in excess of the minimum
required by this section: And provided further, That the
governing body of any municipality may elect to provide an
employer continuing contribution of one percent more than
the municipality’s required minimum under the alternative
contribution plan authorized in this subsection: And provided
further, That if any municipality decides to contribute an
additional one percent, then that municipality may not reduce
the additional contribution until the respective pension and
relief fund no longer has any actuarial deficiency: And
provided further, That any decision and any contribution
payment by the municipality is not the liability of the State of
West Virginia: And provided further, That if any
municipality or any pension fund board of trustees makes a
voluntary election and thereafter fails to contribute the
voluntarily increase as provided in this section and in
subsection (¢), section nineteen of this article, then the board
of trustees is not eligible to receive funds allocated under
section fourteen-d, article three, chapter thirty-three of this
code: And provided further, That prior to using this
alternative contribution method the actuary of the fund shall
certify in writing that the fund is projected to be solvent
under the alternative contribution method for the next
consecutive fifteen-year period. For purposes of determining
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this minimum financial objective: (i) The value of the fund’s
assets shall be determined on the basis of any reasonable
actuarial method of valuation which takes into account fair
market value; and (ii) all costs, deficiencies, rate of interest and
other factors under the fund shall be determined on the basis of
actuarial assumptions and methods which, in aggregate, are
reasonable (taking into account the experience of the fund and
reasonable expectations) and which, in combination, offer the
qualified actuary’s best estimate of anticipated experience
under the fund: And provided further, That any municipality
which elected the alternative funding method under this section
and which has an unfunded actuarial liability of not more than
twenty-five percent of fund assets, may, beginning September
1, 2003, elect to revert to the standard funding method, which
1s to contribute to the fund annually an amount which is not
less than an amount which, together with the contributions
from the members and the allocable portion of the Municipal
Pensions and Protection Fund for municipal pension and relief
funds established under section fourteen-d, article three,
chapter thirty-three of this code and other income sources as
authorized by law, will be sufficient to meet the normal cost of
the fund and amortize any actuarial deficiency over a period of
not more than forty years, beginning from July 1, 1991.

(2) No municipality may anticipate or use in any manner
any state funds accruing to the police or firemen’s pension
fund to offset the minimum required funding amount for any
fiscal year.

(3) Notwithstanding any other provision of this section or
article to the contrary, each municipality shall contribute
annually to the fund an amount which may not be less than
the normal cost, as determined by the actuarial report.

(4) The actuarial process, which includes the selection of
methods and assumptions, shall be reviewed by the qualified
actuary no less than once every five years. Furthermore, the
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122 qualified actuary shall provide a report to the oversight board
123 with recommendations on any changes to the actuarial
124 process.

125 (5) The oversight board shall hire an independent
126  reviewing actuary to perform an actuarial audit of the work
127  performed by the qualified actuary no less than once every
128  seven years.

129 (d) For purposes of this section, the term “qualified
130  actuary” means only an actuary who is a member of the
131  Society of Actuaries or the American Academy of Actuaries.
132 The qualified actuary shall be designated a fiduciary and
133 shall discharge his or her duties with respect to a fund solely
134 in the interest of the members and members’ beneficiaries of
135 that fund. In order for the standards of this section to be met,
136  the qualified actuary shall certify that the actuarial valuation
137  reportis complete and accurate and that in his or her opinion
138  the technique and assumptions used are reasonable and meet
139  the requirements of this section.

140 (e)(1) Beginning January 1, 2010, municipalities may
141 choose the optional method of financing municipal
142 policemen’s or firemen’s pension and relief funds as outlined
143  in this subsection in lieu of the standard or alternative
144  methods as provided in subdivision (1), subsection (c) of this
145  section.

146 (2) For those municipalities choosing the optional method
147  of finance, the minimum standard for annual municipality
148  contributions to each policemen’s or firemen’s pension and
149  relief fund shall be an amount which, together with the
150  contributions from the members and allocable portion of the
151  Municipal Pensions and Protection Fund or Municipal
152 Pensions Security Fund created in section eighteen-b of this
153 article, and other income sources as authorized by law, will
154  be sufficient to meet the normal cost of the fund and amortize
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any actuarial deficiency over a period of not more than forty
years beginning January 1, 2010: Provided, That those
municipalities using the standard method of financing in
2009 shall continue to amortize their actuarial deficiencies
over a period of not more than forty years beginning July 1,
1991. The required contribution shall be determined each
plan year as described above by the actuary retained by the
oversight board, based on an actuarial valuation reflecting
actual demographic and investment experience and consistent
with the Actuarial Standards of Practice published by the
Actuarial Standards Board.

(3) A municipality choosing the optional method of
financing a policemen’s or firemen’s pension and relief fund
as provided in this subsection shall close the fund to police
officers or fire fighters newly hired on or after January 1,
2010, and provide for those employees to be members of the
Municipal Police Officers and Firefighters Retirement
System as established in article twenty-two-a of this chapter.

() (1) Beginning April 1, 2011, any municipality using
the alternative method of financing may choose a
conservation method of financing its municipal policemen’s
and firemen’s pension and relief funds as outlined in this
subsection, in lieu of the alternative method as provided in
subdivision (1), subsection (c), or the optional method as
provided in subsection (e) of this section.

(2) For those municipalities choosing the conservation
method of finance, until a plan is funded at one hundred
percent, a part of each plan member’s employee contribution
to the fund equal to one and one-half percent of the
employee’s compensation, shall be deposited into and remain
in the trust and accumulate investment return. In addition,
until a plan is funded at one hundred percent, an actuarially
determined portion of the premium tax allocation to each
fund provided in accordance with section fourteen-d, article
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three, and section seven, article twelve-c of chapter thirty-
three of this code shall also be deposited into and remain in
the trust and accumulate investment return. This variable
percentage of premium tax allocation to be retained in each
fund shall be determined annually by the qualified actuary
provided pursuant to subsection (a) of this section to be an
amount required, along with other assets of the fund as
necessary to reach a funded level of one hundred percent in
thirty-five years from the time of adoption of the
conservation financing method. The variable percentage
shall be calculated using a prospective four-year rolling
average.

(3) Upon adoption of the conservation method of finance,
the municipality shall close its pension and relief funds to
new members and shall place police officers and firefighters
newly hired after adoption of the conservation method into
the Municipal Police Officers and Firefighters Retirement
System created in article twenty-two-a of this chapter.

(4) Upon adoption of the conservation method of
financing, the minimum standard for annual municipality
contributions to each policemen’s or firemen’s pension and
relief fund shall be an amount which, together with member
contributions and premium tax proceeds not required to be
retained in the trust pursuant to this subsection, and other
income sources as authorized by law, is sufficient to meet the
annual benefit and administrative expense payments from the
funds on a pay-as-you-go basis: Provided: That at the time
the actuarial report required by this section indicates no
actuarial deficiency in the municipal policemen’s or
firemen’s pension and relief fund, the minimum annual
required contribution of the municipality may not be less than
an amount which together with all member contributions and
other income authorized by law, is sufficient to pay normal
cost.
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ARTICLE 22A. WEST VIRGINIA MUNICIPAL POLICE

OFFICERS AND FIREFIGHTERS
RETIREMENT SYSTEM.

*§8-22A-28. How a municipality or municipal subdivision

O 1 O\ L AW —

11
12
13
14
15
16
17

18
19
20
21
22

becomes a participating public employer; duty
to request referendum on Social Security
coverage.

(a) Subject to section sixteen, article twenty-two of this
chapter, any municipality or municipal subdivision
employing municipal police officers or firefighters may by a
majority of the members of its governing body eligible to
vote, elect to become a participating public employer and
thereby include its police officers and firefighters in the
membership of the plan. The clerk or secretary of each
municipality or municipal subdivision electing to become a
participating public employer shall certify the determination
of the municipality or municipal subdivision by corporate
resolution to the Consolidated Public Retirement Board
within ten days from and after the vote of the governing
body. Separate resolutions are required for municipal police
officers and municipal firefighters. Once a municipality or
municipal subdivision elects to participate in the plan, the
action is final and it may not, at a later date, elect to terminate
its participation in the plan.

(b) On or before October 1, 2015, the participating
employers shall jointly submit a plan to the State Auditor,
pursuant to section five, article seven, chapter five of this
code, to extend Social Security benefits to members of the
retirement system.

*CLERK’S NOTE: This section was also amended by S. B. 546 (Chapter 129)

which passed subsequent to this act.
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CHAPTER 129

(S. B. 546 - By Senators Foster, Wells,
McCabe, Wills, Edgell, Palumbo,
Klempa and Kessler (Acting President))

[Passed March 12, 2011; in effect from passage.]
[Approved by the Governor on April 5,2011.]

AN ACT to amend and reenact §8-22-18a of the Code of West
Virginia, 1931, as amended; and to amend and reenact §8-22A-
28 of said code, all relating to municipal police and firefighter
pensions; authorizing the West Virginia Municipal Pensions
Oversight Board to purchase actuarial services; and extending
the time for certain municipalities to request referendum on
Social Security coverage.

Be it enacted by the Legislature of West Virginia:

That §8-22-18a of the Code of West Virginia, 1931, as
amended, be amended and reenacted; and that §8-22A-28 of said
code be amended and reenacted, all to read as follows:

ARTICLE 22. RETIREMENT BENEFITS GENERALLY;
POLICEMEN’S PENSION AND RELIEF
FUND; FIREMEN’S PENSION AND
RELIEF FUND; PENSION PLANS FOR
EMPLOYEES OF WATERWORKS
SYSTEM, SEWERAGE SYSTEM OR
COMBINED WATERWORKS AND
SEWERAGE SYSTEM.
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§8-22-18a. West Virginia Municipal Pensions Oversight Board

created; powers and duties; management;
composition; terms; quorum; expenses; reports.

(a) (1) There is established, on the effective date of the
enactment of this section during the fourth extraordinary
session of the Legislature in 2009, the West Virginia
Municipal Pensions Oversight Board for the purpose of
monitoring and improving the performance of municipal
policemen’s and firemen’s pension and relief funds to assure
prudent administration, investment and management of the
funds. Management of the oversight board shall be vested
solely in the members of the oversight board. Duties of the
oversight board shall include, but not be limited to, assisting
municipal boards of trustees in performing their duties,
assuring the funds’ compliance with applicable laws,
providing for actuarial studies, distributing tax revenues to the
funds, initiating or joining legal actions on behalf of active or
retired pension fund members or municipal boards of trustees
to protect interests of the members in the funds, and taking
other actions as may be reasonably necessary to provide for the
security and fiscal integrity of the pension funds. The
oversight board’s authority to initiate legal action does not
preempt the authority of municipalities; municipal policemen’s
and firemen’s boards of trustees; or pension fund active
members, beneficiaries or others to initiate legal action to
protect interests in the funds. The oversight board is created as
a public body corporate. Establishment of the oversight board
does not relieve the municipal funds’ boards of trustees from
their fiduciary and other duties to the funds, nor does it create
any liability for the funds on the part of the state. Members
and employees of the oversight board are not liable personally,
either jointly or severally, for debts or obligations of the
municipal pension and relief funds. Members and employees
of the oversight board have a fiduciary duty toward the
municipal pension and relief funds and are liable for
malfeasance or gross negligence. Employees of the oversight
board are nonclassified state employees.
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(2) The oversight board shall consist of nine members.
The executive director of the state’s Investment Management
Board and the executive director of the state’s Consolidated
Public Retirement Board, or their designees, shall serve as
voting ¢x officio members. The other seven members shall
be citizens of the state who have been qualified electors of
the state for a period of at least one year next preceding their
appointment and shall be as follows: An active or retired
member of a Municipal Policemen’s Pension and Relief Fund
chosen from a list of three persons submitted to the Governor
by the state’s largest professional municipal police officers
organization, an active or retired member of a Municipal
Firemen’s Pension and Relief Fund chosen from a list of
three persons submitted to the Governor by the state’s largest
professional firefighters organization, an attorney
experienced in finance and investment matters related to
pensions management, two persons experienced in pension
funds management, one person who is a certified public
accountant experienced in auditing and one person chosen
from a list of three persons submitted to the Governor by the
state’s largest association of municipalities.

(3) On the effective date of the enactment of this section
as amended during the fourth extraordinary session of the
Legislature in 2009, the Governor shall forthwith appoint the
members, with the advice and consent of the Senate. The
Governor may remove any member from the oversight board
for neglect of duty, incompetency or official misconduct.

(b) The oversight board has the power to:

(1) Enter into contracts, to sue and be sued, to implead
and be impleaded,;

(2) Promulgate and enforce bylaws and rules for the
management and conduct of its affairs;
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(3) Maintain accounts and invest those funds which the
oversight board is charged with receiving and distributing;

(4) Make, amend and repeal bylaws, rules and procedures
consistent with the provisions of this article and chapter
thirty-three of this code;

(5) Notwithstanding any other provision of law, retain or
employ, fix compensation, prescribe duties and pay expenses
of legal, accounting, financial, investment, management and
other staff, advisors or consultants as it considers necessary,
including the hiring of legal counsel and actuary; and

(6) Do all things necessary and appropriate to implement
and operate the board in performance of its duties. Expenses
shall be paid from the moneys in the Municipal Pensions
Security Fund created in section eighteen-b of this article or,
prior to the transition provided in section eighteen-b of this
article, the Municipal Pensions and Protection Fund:
Provided, That the board may request special appropriation
for special projects. The oversight board is exempt from
provisions of article three, chapter five-a of this code for the
purpose of contracting for actuarial services, including the
services of a reviewing actuary.

(¢) Except for ex officio members, the terms of oversight
board members shall be staggered initially from January 1,
2010. The Governor shall appoint initially one member for
a term of one year, one member for a term of two years, two
members for terms of three years, one member for a term of
four years and two members for terms of five years.
Subsequent appointments shall be for terms of five years. A
member serving two full consecutive terms may not be
reappointed for one year after completion of his or her second
full term. Each member shall serve until that member’s
successor is appointed and qualified. Any member may be
removed by the Governor in case of incompetency, neglect
of duty, gross immorality or malfeasance in office. Any
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vacancy on the oversight board shall be filled by appointment
by the Governor for the balance of the unexpired term.

(d) A majority of the full authorized membership of the
oversight board constitutes a quorum. The board shall meet
at least quarterly each year, but more often as duties require,
at times and places that it determines. The oversight board
shall elect a chairperson and a vice chairperson from their
membership who shall serve for terms of two years and shall
select annually a secretary/treasurer who may be either a
member or employee of the board. The oversight board shall
employ an executive director and other staff as needed and
shall fix their duties and compensation. The compensation of
the executive director shall be subject to approval of the
Governor. Except for any special appropriation as provided
in subsection (b) of this section, all personnel and other
expenses of the board shall be paid from revenue collected
and allocated for municipal policemen’s or municipal
firemen’s pension and relief funds pursuant to section
fourteen-d, article three, chapter thirty-three of this code and
distributed through the Municipal Pensions and Protection
Fund or the Municipal Pensions Security Fund created in
section eighteen-b of this article. Expenses during the initial
year of the board’s operation shall be from proceeds of the
allocation for the municipal pensions and relief funds.
Expenditures in years thereafter shall be by appropriation
from the Municipal Pensions Security Fund. Money
allocated for municipal policemen’s and firemen’s pension
and relief funds to be distributed from the Municipal
Pensions and Protection Fund or the Municipal Pensions
Security Fund shall be first allocated to pay expenses of the
oversight board and the remainder in the fund distributed
among the various municipal pension and relief funds as
provided in section fourteen-d, article three, chapter thirty-
three of this code. The board is exempt from the provisions
of sections seven and eleven, article three, chapter twelve of
this code relating to compensation and expenses of members,
including travel expenses.
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(e) Members of the oversight board shall serve the board
without compensation for their services: Provided, That no
public employee member may suffer any loss of salary or
wages on account of his or her service on the board. Each
member of the board shall be reimbursed, on approval of the
board, for any necessary expenses actually incurred by the
member in carrying out his or her duties. All reimbursement
of expenses shall be paid out of the Municipal Pensions
Security Fund.

(f) The board may contract with other state boards or
state agencies to share offices, personnel and other
administrative functions as authorized under this article:
Provided, That no provision of this subsection may be
construed to authorize the board to contract with other state
boards or state agencies to otherwise perform the duties or
exercise the responsibilities imposed on the board by this
code.

(g) The board shall propose rules for legislative approval
in accordance with the provisions of article three, chapter
twenty-nine-a of this code as necessary to implement the
provisions of this article, and may initially promulgate
emergency rules pursuant to the provisions of section fifteen,
article three, chapter twenty-nine-a of this code.

(h) The oversight board shall report annually to the
Legislature’s Joint Committee on Government and Finance
and the Joint Committee on Pensions and Retirement
concerning the status of municipal policemen’s and firemen’s
pension and relief funds and shall present recommendations
for strengthening and protecting the funds and the benefit
interests of the funds’ members.

(1) The oversight board shall cooperate with the West
Virginia Investment Management Board and the Board of
Treasury Investments to educate members of the local pension
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boards of trustees on the services offered by the two state
investment boards. No later than October 31, 2013, the board
shall report to the Joint Committee on Government and Finance
and the Joint Committee on Pensions and Retirement a detailed
comparison of returns on long-term investments of moneys held
by or allocated to municipal pension and relief funds managed
by the West Virginia Investment Management Board and those
managed by others than the Investment Management Board.
The oversight board shall also report at that time on short-term
investment returns by local pension boards using the West
Virginia Board of Treasury Investments compared to short-term
investment returns by those local boards of trustees not using the
Board of Treasury Investments.

(j) The oversight board shall establish minimum
requirements for training to be completed by each member of
the board of trustees of a Municipal Policemen’s or
Firemen’s Pension and Relief Fund. The requirements
should include, but not be limited to, training in ethics,
fiduciary duty and investment responsibilities.

ARTICLE 22A. WEST VIRGINIA MUNICIPAL POLICE

OFFICERS AND FIREFIGHTERS
RETIREMENT SYSTEM.

*§8-22A-28. How a municipality or municipal subdivision becomes

AN bW -

a participating public employer; duty to request
referendum on Social Security coverage.

(a) Subject to section sixteen, article twenty-two of this
chapter, any municipality or municipal subdivision
employing municipal police officers or firefighters may by a
majority of the members of its governing body eligible to
vote, elect to become a participating public employer and
thereby include its police officers and firefighters in the

*CLERK’S NOTE: This section was also amended by Com. Sub. for S. B. 544
(Chapter 128) which passed prior to this act.
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membership of the plan. The clerk or secretary of each
municipality or municipal subdivision electing to become a
participating public employer shall certify the determination
of the municipality or municipal subdivision by corporate
resolution to the Consolidated Public Retirement Board
within ten days from and after the vote of the governing
body. Separate resolutions are required for municipal police
officers and municipal firefighters. Once a municipality or
municipal subdivision elects to participate in the plan, the
action is final and it may not, at a later date, elect to terminate
its participation in the plan.

(b) On or before October 1, 2015, the participating
employers shall jointly submit a plan to the State Auditor,
pursuant to section five, article seven, chapter five of this
code, to extend Social Security benefits to members of the
retirement system.

CHAPTER 130

(Com. Sub. for H. B. 2981 - By Delegates
Iaquinta, Longstreth, Ashley, Azinger, Givens,
Ferro, Smith, Armstead, Pasdon and Fleischauer)

[Passed March 11, 2011; in effect July 1, 2011.]
[Approved by the Governor on April 1, 2011.]

AN ACT to amend and reenact §15-1B-21 of the Code of West

Virginia, 1931, as amended, relating to payments for trade
certifications and allowing use of tuition assistance for West
Virginia National Guard members enrolled in a doctor of
medicine or osteopathic medicine program.

Be it enacted by the Legislature of West Virginia:
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That §15-1B-21 of the Code of West Virginia, 1931, as
amended, be amended and reenacted to read as follows:

ARTICLE 1B. NATIONAL GUARD.

§15-1B-21. Tuition and fees for guard members at institutions
of higher education.

1 (a) Any member of the Army National Guard or Air
2 National Guard who is enrolled in an educational program
3 which leads to a certificate, undergraduate degree, master’s
4  degree, doctor of medicine, or doctor of osteopathic
5 medicine, and is attending any accredited community and
6 technical college, college, university, or business, career-
7  technical, vocational, trade or aviation school, located in
8  West Virginia, may be entitled to payment of tuition and fees
9  for that program during the period of his or her service in the
0  National Guard.

11 (1) The Adjutant General may prescribe criteria of
12 eligibility for payment of tuition and fees. The payment is
13 contingent upon appropriations being made by the
14 Legislature for the express purpose of this section.

15 (2) A member may receive payment for only one
16  certificate, undergraduate degree and master’s degree
17  pursuant to this section.

18 (3) Not more than two members a year may be selected
19 by the Adjutant General to receive payment for either a
20  doctor of medicine or doctor of osteopathic medicine degree
21  program. Any candidate selected for this program must
22 remain a member of the Army National Guard or the Air
23 National Guard and practice medicine in the State of West
24 Virginia for a minimum of ten years after receiving a doctor
25 of medicine or doctor of osteopathic medicine degree, or be
26  subject to recoupment for all monies paid pursuant to this
27  subdivision.
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(b) The amount of the payment for a member attending
a state-supported school is determined by the Adjutant
General and may not exceed the actual cost of tuition and
fees at the school. The amount of the payment for a member
attending a private school is determined by the Adjutant
General and may not exceed the highest amount payable at
any state-supported school.

(c) Any member of the Army National Guard or Air
National Guard who is receiving payments under a federally
funded continuing education system and is eligible to receive
tuition and fee payments pursuant to this section may be
entitled to payment of tuition and fees under this section.
The sum of payments received under this section and a
federally funded continuing education system may not
exceed the actual amount of tuition and fees at the school and
in any event may not exceed the highest amount payable at
any state-supported school.

(d) For any member of the West Virginia Army National
Guard or West Virginia Air National Guard who is
participating in the PROMISE Scholarship program provided
in article seven, chapter eighteen-c of this code, the Adjutant
General may pay directly to the member an amount equal to
the amount of tuition and fees which otherwise would have
been paid to the school.

(e) A member ofthe West Virginia Army National Guard
or West Virginia Air National Guard who is receiving
payments for tuition and fees under this section and is
discharged from the military service due to wounds or
injuries received in the line of duty may continue to receive
payments for tuition and fees under this section as if he or
she were still a member.

(f) The Adjutant General shall administer the tuition and
fee payments authorized under this section and shall establish
policies to implement the provisions of this section.
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CHAPTER 131

(Com. Sub. for S. B. 382 - By Senators
Wells, Jenkins, Stollings, Plymale,
Beach, Yost and Sypolt)

[Passed February 24, 2011; in effect ninety days from passage.]
[Approved by the Governor on March 3,2011.]

AN ACT to amend and reenact §15-1F-1 of the Code of West
Virginia, 1931, as amended, relating to activities for which
members of the National Guard or armed forces reserve who
are also public officials and employees are entitled to a leave of
absence; setting the maximum number of hours eligible for
leave in a calendar year; and limiting applicability to public
officials and employees permanently employed.

Be it enacted by the Legislature of West Virginia:

That §15-1F-1 of the Code of West Virginia, 1931, as amended,
be amended and reenacted to read as follows:

ARTICLE 1F. PRIVILEGES AND PROHIBITIONS.

§15-1F-1. Leave of absence for public officials and employees
for drills, parades, active duty, etc.

1 (a) Any officer or employee of state, county or municipal
2 government hired for permanent employment who is a
3 member of the National Guard or armed forces reserve, is
4  entitled to a military leave of absence from his or her
S respective office or employment without loss of pay, status
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or efficiency rating, on the days during which he or she is
ordered, by properly designated authority, to be engaged in
drills, inactive duty training, parades, funeral details, service
schools or other duty, during business hours, field training,
annual training or other full-time National Guard duty
pursuant to Title 10 or Title 32 of the United States Code, or
active service of the state, for a maximum period of thirty
working days, not to exceed two hundred forty hours in any
one calendar year.

(b) Any officer or employee of state, county or municipal
government hired for permanent employment ordered or
called to active duty for a mobilization or deployment under
Title 10 of the United States Code or in support of a
contingency operation as defined in 10 U.S.C. §101(a)(13)
by the properly designated federal authority is entitled to a
military leave of absence from his or her respective office or
employment without loss of pay, status or efficiency rating
for a maximum period of thirty working days, not to exceed
two hundred forty hours for a single call to active duty:
Provided, That an officer or employee of state, county or
municipal government called to active duty who has not used
all or some portion of the thirty working days of military
leave of absence granted by subsection (a) of this section is
entitled to add the number of unused days from that calendar
year to the thirty working days, not to exceed two hundred
forty hours granted by this subsection, up to a maximum of
sixty days for a single call to active duty: Provided, however,
That none of the unused days of military leave of absence
granted by subsection (a) of this section may be carried over
and used in the next calendar year.

(c) The term “without loss of pay” means that the officer
or employee shall continue to receive his or her normal salary
or compensation, notwithstanding the fact that the officer or
employee may have received other compensation from
federal or state sources during the same period.
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CHAPTER 132

(Com. Sub. for S. B. 243 - By Senators
Kessler (Acting President) and Hall)
[By Request of the Executive]

[Passed February 24, 2011; in effect ninety days from passage.]
[Approved by the Governor on March 3, 2011.]

AN ACT to amend and reenact §11-13J-4a, §11-13J-6, §11-13J-8
and §11-13J-12 of the Code of West Virginia, 1931, as
amended, all relating to the Neighborhood Investment Program
Act; specifying that board members who are affiliated, directly
or indirectly, with an applicant may not discuss or vote on the
applicant’s proposal; increasing total maximum aggregate tax
credits certified in any state fiscal year; specifying total
maximum aggregate tax credits allowed in any state fiscal year;
extending the date for termination of the Neighborhood
Investment Program; and providing technical and clerical
cleanup.

Be it enacted by the Legislature of West Virginia:

That §11-13J-4a, §11-13J-6, §11-13J-8 and §11-13J-12 of the
Code of West Virginia, 1931, as amended, be amended and
reenacted, all to read as follows:

ARTICLE 13J. NEIGHBORHOOD INVESTMENT PROGRAM.
§11-13J-4a. Neighborhood investment program advisory board.

1 (a) There is hereby created a neighborhood investment
2 program advisory board, which shall consist of twelve voting
3  members and the chairperson.
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(b) Chairperson. --

(1) The Director of the West Virginia Development
Office, or the designee of the Director of the West Virginia
Development Office, shall be the ex officio chairperson of
the neighborhood investment program advisory board.

(2) The chairperson shall vote on actions of the board
only in the event of a tie vote, in which case the chairperson’s
vote shall be the deciding vote.

(¢) Board members. --

(1) Four members shall be officers or members of the
boards of directors of unrelated corporations which are not
affiliated with one another and which are currently licensed
to do business in West Virginia.

(2) Four members shall be executive directors, officers or
members of the boards of directors of unrelated not-for-profit
organizations which are not affiliated with one another which
currently hold charitable organization status under Section
501(c)(3) of the Internal Revenue Code and which are
currently licensed to do business in West Virginia.

(3) Four members shall be economically disadvantaged
citizens of the state that, for the taxable year immediately
preceding the year of appointment to the board, had an
annual gross personal income that was not more than one
hundred twenty-five percent of the federal designated poverty
level for personal incomes, and who has been a domiciliary
and resident of this state for at least one year at the time of
appointment.
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A member appointed under this subdivision is not
disqualified from completion of his or her term if his or her
income in the year of appointment or in any year subsequent
to the year of appointment exceeds one hundred twenty-five
percent of the federal designated poverty level. A member
shall not be eligible for reappointment under this subdivision
unless he or she meets the original qualifications for
appointment: Provided, That such member may be
reappointed pursuant to qualification under subdivision (1) or
(2) of this subsection if the member meets the requirements
of subdivision (1) or (2), respectively.

(d) Limitations, terms of members; appointments. --

(1) Not more than four members, exclusive of the
chairperson, shall be appointed from any one congressional
district. Not more than seven of the members, exclusive of
the chairperson, may belong to the same political party.
Members shall be eligible for reappointment. However, no
member may serve for more than three consecutive terms.

(2) Appointment terms. --

(A) Except for initial appointments described under
subdivision (3) of this subsection, and except for midterm
special appointments made to fill irregular vacancies on the
board, members shall be appointed for terms of three years
each.

(B) Except for midterm special appointments made to fill
irregular vacancies on the board, appointment terms shall
begin on July 1, of the beginning year. All appointment
terms, special and regular, shall end on June 30 of the ending
year.

(3) Selection of members. --
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(A) For the initial appointment of members under this
subdivision, members shall be selected by the Director of the
West Virginia Development Office.

(B) At the end of a member’s term, the chairperson shall
solicit new member nominations from the board and appoint
the most appropriate person to serve, in compliance with the
requirements set forth in this section.

(C) Vacancies on the board shall be filled in the same
manner as the original appointments for the duration of the
unexpired term.

(e) Quorum; meetings, funding. --

(1) The presence of a majority of the members of the
board constitutes a quorum for the transaction of business.
The board shall elect from among its members a vice
chairperson and such other officers as are necessary.

(2) The board shall meet not less than four times during
the fiscal year, and additional meetings may be held upon a
call of the chairperson or of a majority of the members:
Provided, That no meeting of the board shall be required if
the total amount of tax credits available for the fiscal year
have been allotted.

(3) Board members shall be reimbursed by the West
Virginia Development Office for sums necessary to carry out
responsibilities of the board and for reasonable travel
expenses to attend board meetings.

(f) Annual report. -- The board shall make a report to the
Governor and the Legislature within thirty days of the close
of each fiscal year. The report shall include summaries of all
meetings of the board, an analysis of the overall progress of
the program, fiscal concerns, the relative impact the program
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i1s having on the state and any suggestions and policy
recommendations that the board may have. The report shall
be public information made available to the general public
for examination and copying. The board is authorized to
publish the annual report, should the board elect to do so.

(g) Duties of the board. --

(1) Administrative duties. -- The board shall be
responsible for advising the West Virginia Development
Office concerning the administrative obligations of the
program.

(2) Project evaluation and approval; prohibition on
project promotion. --

(A) The board shall select and approve projects, which
may then be certified by the director of the West Virginia
Development Office pursuant to section four of this article.

(B) Only projects sponsored by qualified charitable
organizations, as defined in section three of this article, may
be approved by the board or certified by the Director of the
West Virginia Development Office. An applicant that does
not hold current status as a charitable organization under
Section 501(c)(3) of the Internal Revenue Code may not
receive project approval from the board, or project
certification from the Director of the West Virginia
Development Office, for any proposed project. Failure of
any applicant to provide convincing documentation proving
such status as a charitable organization under Section
501(c)(3) of the Internal Revenue Code shall result in
automatic denial of project approval and denial of project
certification under this article.

(3) Criteria for evaluation. -- In evaluating projects for
approval, the board shall give priority to projects based upon
the following criteria. A proposed project shall be favored if:
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(A) The project is community based. A project is
community based if:

(i) The project is to be managed locally, without national,
state, multistate or international affiliations;

(i) The project will benefit local citizens in the
immediate geographic area where the project is to operate;
and

(iii) The sponsor of the project is a local entity, rather
than a statewide, national or international organization or an
affiliate of a statewide, national or international organization.

(B) The proposed project will primarily serve low income
persons.

(C) The proposed project will serve highly distressed
neighborhoods or communities.

(D) The project plan incorporates collaborative
partnerships among nonprofit groups, businesses,
government organizations and other community
organizations.

(E) The applicant or sponsor of the project has
demonstrated a proven capacity to deliver the proposed
services.

(F) The applicant or sponsor of the project historically
maintains low administrative costs.

(G) The applicant produces a strong showing of need for
the services which the proposed project would provide, and
produces convincing documentation of that need.

(H) The proposed project is innovative, novel, creative or
unique in program approach.
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(4) If an applicant is directly or indirectly affiliated with
one or more board members, those members shall not discuss
the proposals with one or more board members, and shall not
have a vote when that project is considered for final approval
or disapproval.

(5) Project approval by the board. -- Proposed projects
shall be approved or denied approval by a majority vote of
the board after competitive comparison with proposed
projects of other applicants.

(h) Project certification by the Director of the West
Virginia Development Office. --

(1) Upon issuance of approval for a project by the board,
the approved project shall be certified by the Director of the
West Virginia Development Office: Provided, That no
certification may issue for any project, even though the
project may have been approved by the board, if the issuance
of certification for such project will cause the aggregate
amount of tax credits certified to exceed the limitation set
forth in this article. No certification may be issued by the
Director of the West Virginia Development Office for any
project which has not been approved by the board.

(2) The West Virginia Development Office shall
promptly notify applicants of the issuance of certification for
their projects, and shall issue tax credit vouchers to certified
project applicants in the amount of the tax credit represented
by the project.

(3) The West Virginia Development Office may provide
incidental technical support and guidance to projects certified
under this article and may monitor the progress of the
projects. The West Virginia Development Office shall make
a quarterly report to the board on the progress of certified
projects and the program generally.



Ch. 132] NEIGHBORHOOD INVESTMENT PROGRAM ACT 1429

§11-13J-6. Application of annual credit allowance.
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(a) In general. -- The aggregate annual credit allowance
for a current tax year is an amount equal to the sum of the
following:

(1) The portion allowed under section five of this article
for an eligible contribution placed into service or use during
a prior tax year; plus

(2) The portion allowed under section five of this article
for an eligible contribution placed into service or use during
the current tax year.

(b) Application of credit allowance. -- The amount
determined under subsection (a) of this section shall be
allowed as a credit for tax years ending on and after July 1,
1996, as follows:

(1) Business franchise taxes. --

The amount determined under subsection (a) of this
section shall be applied to reduce up to fifty percent of the
taxes imposed by article twenty-three of this chapter for the
tax year determined after application of the credits against tax
provided in section seventeen of said article, but before
application of any other allowable credits against tax.

(2) Corporation net income taxes. -- After application of
subdivision (1) of this subsection, any unused credit shall
next be applied to reduce up to fifty percent of the taxes
imposed by article twenty-four of this chapter, for the tax
year determined before application of allowable credits
against tax.

(3) Personal income taxes. --
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(A) If the eligible taxpayer is an electing small business
corporation as defined in Section 1361 of the United States
Internal Revenue Code, a limited liability company treated as
a partnership for purposes of the federal income tax, a
partnership or a sole proprietorship, then any unused credit,
after application of subdivisions (1) and (2) of this
subsection, shall be allowed as a credit against up to fifty
percent of the taxes imposed by article twenty-one of this
chapter on income of proprietors, partners or sharcholders,
subject to the limitations set forth in paragraphs (B) and (C)
of this subdivision.

(B) Electing small business corporations, partnerships
and other unincorporated organizations shall allocate the
credit allowed by this article among the members thereof in
the same manner as profits and losses are allocated for the tax
year.

(C) Any taxpayer subject to the personal income tax
under article twenty-one of this chapter, who makes an
eligible contribution to a qualified charitable organization,
and receives back from that organization a properly
completed neighborhood investment program tax credit
voucher, is eligible to claim the credit. The credit shall be
allowed without regard to the source of that income, whether
it is from wages, passive investment or retirement income,
income from a trade or business or any other source.

(c) Unused credit forfeited. -- If any credit to an eligible
taxpayer remains after application of subsections (a) and (b)
of this section, the amount thereof may be carried forward no
more than four years from the tax year in which the
contribution was made. Unused credits of an eligible
taxpayer may not be carried forward beyond the time limits
imposed under section five of this article and the total
maximum aggregate tax credits certified in any state fiscal
year may not exceed $3,000,000.
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(d) Addition of deductions, decreasing adjustments or
decreasing modifications taken in determining taxable
income for which credit is taken. -- Any deduction,
decreasing adjustment or decreasing modification taken by
any taxpayer in determining federal taxable income which
affects West Virginia taxable income or in determining West
Virginia taxable income under article twenty-one or
twenty-four of this chapter for the taxable year for any
charitable contribution, or payment or portion thereof, which
qualifies as an eligible contribution under this article and for
which credit is claimed, shall be added to West Virginia
taxable income in determining the tax liability of the taxpayer
under article twenty-one or twenty-four of this chapter, as
appropriate, before application of the credit allowed under
this article for the taxable year.

(e) Annual limit. -- The aggregate annual credit allowance
to any taxpayer may not exceed $100,000 in any tax year.

§11-13J-8. Total maximum aggregate tax credit amount.
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(a) The amount of tax credits allowed under this article
may not exceed $3,000,000 in any state fiscal year.

(b) Applications for project certification shall be filed
with the West Virginia Development Office. The West
Virginia Development Office shall record the date each
application is filed. All complete and valid applications shall
be considered for approval or disapproval in a timely manner
by the neighborhood assistance advisory board. The board
may, in its discretion, consider applications for approval or
disapproval at special or interim meetings for expedited
processing.

(c) When the total amount of tax credits certified under
this article equals the maximum amount of tax credits
allowed, as specified in subsection (a) of this section, in any
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15  state fiscal year, no further certifications shall be issued in
16  that same fiscal year. Upon approval of a project by the
17  board, the Director of the West Virginia Development Office
18  shall certify the approved project unless certification is
19  prohibited by the limitations and requirements set forth in
20  this article.
21 (d) All applications filed in any state fiscal year and not
22 certified during the state fiscal year in which they are filed
23 shall be null and void by operation of law on the last day of
24 the state fiscal year in which they are filed, and all applicants
25  which elect to seek certification of a project plan shall file
26  anew on and after the first day of the succeeding state fiscal
27  year.
§11-13J-12. Program evaluation; expiration of -credit;
preservation of entitlement.
1 Beginning on December 15, 2005, and every second year
2 thereafter, the director shall secure an independent review of
3 the neighborhood investment program created by this article
4 and present the findings to the Joint Committee on
5  Government and Finance. Unless sooner terminated by law,
6 the Neighborhood Investment Program Act terminates on
7  July 1,2016. There is no entitlement to the tax credit under
8  this article for a contribution made to a certified project after
9 July 1, 2016, and no credit is available to any taxpayer for
10 any contribution made after that date. Taxpayers which have
11  gained entitlement to the credit pursuant to eligible
12 contributions made to certified projects prior to July 1, 2016,
13 shall retain that entitlement and apply the credit in due course
14 pursuant to the requirements and limitations of this article.
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CHAPTER 133

(Com. Sub. for H. B. 2159 - By
Delegates Doyle and Mahan)

[Passed March 12, 2011; in effect ninety days from passage.]
[Approved by the Governor on April 4, 2011.]

AN ACT to amend the Code of West Virginia, 1931, as amended,
by adding thereto a new section, designated §57-3-10, relating
to prohibiting members of the news media from being
compelled to disclose sources and certain information in legal
proceedings; providing a definition; and providing exceptions
thereto.

Be it enacted by the Legislature of West Virginia.

That the Code of West Virginia, 1931, as amended, be amended
by adding thereto a new section, designated §57-3-10, to read as
follows:

ARTICLE 3. COMPETENCY OF WITNESSES.
§57-3-10. Reporters’ Privilege.

1 (a) “Reporter” means a person who regularly gathers,
2 prepares, collects, photographs, records, writes, edits, reports,
3 or publishes news or information that concerns matters of
4  public interest for dissemination to the public for a portion of
5  the person’s livelihood, or a supervisor, or employer of that
6 person in that capacity: Provided, That a student reporter at
7  an accredited educational institution who meets all of the
8 requirements of this definition, except that his or her
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reporting may not provide a portion of his or her livelihood,
meets the definition of reporter for purposes of this section.

(b) No reporter may be compelled to:

(1) Testify in any civil, criminal, administrative or grand
jury proceeding in any court in this state concerning the
confidential source of any published or unpublished
information obtained by the reporter in the course of the
above described activities without the consent of the
confidential source, unless such testimony is necessary to
prevent imminent death, serious bodily injury or unjust
Incarceration; or

(2) Produce any information or testimony that would
identify a confidential source, without the consent of the
confidential source, unless such testimony or information is
necessary to prevent imminent death, serious bodily injury or
unjust incarceration.

(¢) Nothing in this section shall be read to limit any

existing constitutional protections afforded any person under
the United States or West Virginia Constitutions.

CHAPTER 134

(Com. Sub. for S. B. 570 - By Senators Browning,
Laird, Williams, Palumbo, Foster and Plymale)

[Passed March 12, 2011; in effect ninety days from passage.
[Approved by the Governor on March 31, 2011.]

AN ACT to amend the Code of West Virginia, 1931, as amended,

by adding thereto a new article, designated §29-29-1, §29-29-2,
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§29-29-3, §29-29-4, §29-29-5, §29-29-6 and §29-29-7, all
relating to creating an exemption from licensing for nonprofit
youth volunteers; exempting certain volunteers for nonprofit
youth organizations from licensing, certification and
permitting; exempting certain medical service professionals;
exempting certain law-enforcement officers; exempting certain
emergency medical service professionals; stating duties of the
nonprofit youth organization; providing for the revocation of
permits; and defining liability of the volunteers and the
nonprofit youth organizations.

Be it enacted by the Legislature of West Virginia:

That the Code of West Virginia, 1931, as amended, be amended
by adding thereto a new article, designated §29-29-1, §29-29-2, §29-
29-3, §29-29-4, §29-29-5, §29-29-6 and §29-29-7, all to read as
follows:

ARTICLE 29. VOLUNTEER FOR NONPROFIT YOUTH
ORGANIZATIONS ACT.

§29-29-1. Short title.

1 This article shall be known as and may be cited to as the
2 “Volunteer for Nonprofit Youth Organizations Act”.

§29-29-2. Legislative purpose.
| The Legislature finds that:

2 (1) Adventure and recreational activities attractive to
3 nonprofit youth organizations interested in training and
4  inspiring young people from other parts of the United States
5 and throughout the world will contribute significantly to the
6 economy of West Virginia, and enhance the state’s reputation
7 as aplace to visit and transact business; and
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(2) Nonprofit youth organizations must rely on volunteers
to staff and support their events and programs and that some
of the volunteers are medical, nursing, emergency medical
service and law-enforcement professionals authorized to
practice in other states. Because of the large number of
volunteers required to support those events and programs, the
benefits these events and programs provide to youth, the
multicounty areas those events and programs may cover and
the number of agencies potentially involved in granting
authorizations to practice for those volunteers to provide
those services in this state, it is in the state’s best interest to
provide a streamlined system to permit those volunteers to
practice for the periods of time they engage in volunteer work
at those events and programs.

§29-29-3. Definitions.
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As used in this article:

(a) “Applicant” means any emergency medical service
applicant, law-enforcement applicant or medical services
applicant, that is registered as a volunteer of the nonprofit
organization, making application for a nonprofit volunteer
permit under the provisions of this article.

(b) “Appropriate licensing agency” means the board,
department, division or other agency in each jurisdiction
charged with the licensing, certification or permitting of
persons performing services of the nature and kind described
or duties provided for in this article.

(c) “Emergency medical service applicant” means a
person authorized to provide emergency medical services in
West Virginia, or in another state who but for this article
would be required to obtain a certification from the
Commissioner of the Bureau for Public Health pursuant to
article eight, chapter sixteen of this code to perform
emergency medical services in this state.
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(d) “Law-enforcement applicant” means a person
authorized to work as a law-enforcement officer in West
Virginia, or in another state who but for this article would be
required to obtain authorization pursuant to article twenty-
nine, chapter thirty of this code to work as a law-enforcement
officer in this state: Provided, That any person authorized to
work as a law-enforcement officer in another state shall have
completed a training program approved by the governing
authority of a political subdivision in order to work as a law-
enforcement officer in that state.

(e) “Medical services applicant” means a person
authorized to provide medical services in West Virginia, or
in another state who but for this article would be required to
obtain authorization to practice in this state, and who is a:

(1) Practitioner of medicine or surgery as defined in
article three, chapter thirty of this code;

(2) Physician assistant as defined in section three, article
three, chapter thirty of this code;

(3) Dentist or dental assistant as defined in article four,
chapter thirty of this code;

(4) Nurse as defined in article seven or seven-a, chapter
thirty of this code;

(5) Osteopathic physician or surgeon as defined in article
fourteen, chapter thirty of this code;

(6) Osteopathic physician assistant as defined in article
fourteen-a, chapter thirty of this code; and

(7) Physical therapist as defined in article twenty, chapter
thirty of this code;
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() “Nonprofit volunteer permit” or “permit” means a
permit issued to an applicant pursuant to the provisions of
this article.

(g) “Nonprofit volunteer permittee” or “permittee” means
a person holding a nonprofit volunteer permit issued under
the provisions of this article.

(h) “Nonprofit youth organization” or “organization”
means any nonprofit organization, including any subsidiary,
affiliated or other related entity within its corporate or
business structure, that has been chartered by the United
States Congress to help train young people to do things for
themselves and others, and that has established an area of at
least six thousand contiguous acres within West Virginia in
which to provide adventure or recreational activities for these
young people and others.

(1) “Nonprofit volunteer organization medical director”
means an individual licensed in West Virginia as a
practitioner of medicine or surgery pursuant to article three,
chapter thirty of this code, or an individual licensed in West
Virginia as a osteopathic physician or surgeon pursuant to
article fourteen, chapter thirty of this code, that has been
designated by the nonprofit volunteer organization to serve
as the medical director for an event or program offered by the
organization.

§29-29-4. Exemption from professional licensure.
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(a) Notwithstanding any other provision of this code, any
individual rendering services in this state in connection with
any event or program offered by the nonprofit youth
organization is exempt from obtaining an authorization to
practice from the appropriate licensing agency of this state
while providing services within the limits of his or her
authorization to practice, but is required to obtain a nonprofit
volunteer permit.
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(b) The nonprofit youth organization may issue a
nonprofit volunteer permit to an applicant, who is a registered
volunteer of the nonprofit youth organization serving as a
volunteer, without compensation, in connection with any
event or program offered by the organization, if:

(1) All authorizations held by the medical services
applicant are valid, unrestricted without limitation or
condition and in good standing: Provided, That any medical
services applicant issued a permit pursuant to this article
shall:

(A) Not have prescriptive authority;

(B) Not dispense a Schedule II or Schedule III controlled
substance, but may dispense pharmaceutical drugs in a manner
consistent with the applicant’s training and experience; and

(C) At all times be subject to the direction of nonprofit
volunteer organization medical director.

(2) All authorizations held by the law-enforcement
applicant are valid, unrestricted without limitation or
condition and in good standing and the applicant is deputized
by the Superintendent of the West Virginia State Police
pursuant to subsection (e), section twelve, article two, chapter
fifteen of this code prior to rendering any law-enforcement
services: Provided, That:

(A) Any permit issued pursuant to this article shall not
supersede the authority or duty of a law-enforcement officer
certified pursuant to article twenty-nine, chapter thirty of this
code to preserve law and order on the premises;

(B) The Superintendent of the West Virginia State Police
has sole discretion in determining whether to deputize any
law-enforcement applicant; and
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(C) The jurisdiction for a law-enforcement applicant
issued a permit pursuant to the provisions of this article shall
be limited to:

(i) The property owned by the nonprofit youth
organization;

(i1) Any street, road or thoroughfare, except controlled
access and open country highways, immediately adjacent to
or passing through the property owned by the nonprofit youth
organization; and

(ii1) Areas of operations in support of an event sponsored
by the nonprofit youth organization.

(D) A law-enforcement applicant issued a permit
pursuant to the provisions of this article shall at all times be
subject to the direction of the Superintendent of the West
Virginia State Police.

(3) All authorizations held by the emergency medical
service applicant are valid, unrestricted without limitation or
condition and in good standing: Provided, That any
emergency medical service applicant issued a permit
pursuant to this article shall:

(A) Not have prescriptive authority;

(B) Not dispense a Schedule I or Schedule III controlled
substance, but may dispense pharmaceutical drugs in a
manner consistent with the applicant’s training and
experience; and

(C) At all times be subject to the direction of nonprofit
volunteer organization medical director.
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(c) Any services rendered by a permittee shall at all times
be performed under the guidelines and instructions of the
nonprofit volunteer organization.

(d) A nonprofit volunteer permit issued pursuant to the
provisions of this article may only be valid for a period not to
exceed ninety days in a calendar year.

§29-29-5. Powers and duties of nonprofit youth organization.
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(a) Before the nonprofit youth organization may issue a
nonprofit volunteer permit to an applicant, the organization
shall:

(1) Gather and maintain the following information for
each applicant:

(A) The applicant’s name, position, address and phone
number;

(B) A copy of the applicant’s authorization to practice
from all jurisdictions in which the applicant is authorized to
practice;

(2) Require documentation that the applicant has received
at least two hours of instruction provided by the nonprofit
youth organization, which may be accomplished by webinar,
video conference or other remote means of instruction;

(3) No more than one hundred twenty days prior to any
volunteer services being performed, require documentation
from all jurisdictions in which the applicant authorized to
practice stating that the applicant’s authorization to practice
is valid, in good standing and unrestricted and without
limitation or condition; and

(4) Require a written acknowledgment signed by the
applicant that the rules, regulations and procedures
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established by the nonprofit youth organization have been
received and reviewed.

(b) All information and documentation maintained and
gathered pursuant to this section shall be maintained in a safe
and secure manner, which may be electronically, by the
nonprofit youth organization for a period of ten years from
the date a permit is issued to the applicant.

(c) The nonprofit youth organization providing
emergency medical services shall have a license to operate an
emergency medical services agency pursuant to section six-a,
article four-c, chapter sixteen of this code and the
Commissioner of the Bureau of Public Health may make
such adjustments to the licensing standards to reflect the
nature of the services provided by the permittees and the size,
scope and interests being served by any event or program of
such organization.

§29-29-6. Revocation of nonprofit volunteer permit.

1
2

9
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(a) The nonprofit volunteer permit may be revoked at any
time by the nonprofit volunteer organization.

(b) The nonprofit volunteer organization shall revoke a
nonprofit volunteer permit and shall report the revocation to
the appropriate licensing agency in every jurisdiction where

the individual holds an authorization to practice for the
following reasons:

(1) Professional incompetence;
(2) Professional misconduct; or

(3) Criminal activity.
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§29-29-7. Liability of permittees and the nonprofit volunteer

23
24
25
26

organization for volunteer services.

(a) Any claim arising out of the services provided by a
permittee or the nonprofit volunteer organization pursuant to
this article shall be determined in the same manner and by the
same standards as if the permittee was authorized to practice
in this state.

(b) The nonprofit youth organization shall carry liability
insurance in limits of no less than $1 million per person, and
$3 million per occurrence and $50,000 for property damage
and this insurance shall extend to the acts of any nonprofit
volunteer permittees providing services under this article and
shall be primary to any other available insurance.

(c) The liability of nonprofit volunteer permittees shall be
limited to the amount of liability insurance available to them
under subsection (b) unless the act or omission giving rise to
the permittee’s liability was the result of willful misconduct:
Provided, That permittees deputized by the Superintendent of
the West Virginia State Police pursuant to section four of this
article and subsection (e), section twelve, article two, chapter
fifteen of the code, shall not be considered an insured under
the terms of the liability insurance policy provided West
Virginia state agencies through the state board of risk and
insurance management.

(d) The West Virginia appropriate licensing agency shall
not be liable for any harm or claim arising solely out of the
actions of any permittee exempt from obtaining authorization
to practice in this state pursuant to this article.
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CHAPTER 135

(H. B. 3114 - By Delegates Mahan, Moye,
Sumner, Crosier, O’Neal and Snuffer)

[Passed March 8, 2011; in effect from passage.]
[Approved by the Governor on March 21, 2011.]

AN ACT to amend the Code of West Virginia, 1931, as amended,
by adding thereto a new section, designated §16-2D-5b,
relating to development and operation of a nursing home on the
grounds of a critical access hospital meeting certain restrictions
and exemptions from nursing home moratorium and certificate
of need requirements.

Be it enacted by the Legislature of West Virginia:

That the Code of West Virginia, 1931, as amended, be amended
by adding thereto a new section, designated §16-2D-5b, to read as
follows:

ARTICLE 2D. CERTIFICATE OF NEED.

§16-2D-5B. Exception permitting development and operation of
certain nursing beds.

1 (a) Notwithstanding any provision of law to the contrary
2 and any rule issued by the state agency, a nonprofit
3 community group designated by a county commission shall
4 not be required to apply for or obtain a certificate of need, an
5 exemption from certificate of need review, a determination of
6 nonreviewability, or any other approval from the state agency
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in order to develop and operate a nursing home on the
grounds of a critical access hospital provided that:

(1) The critical access hospital is located in the county of
such county commission;

(2) The critical access hospital is operated on real
property owned by such county;

(3) The critical access hospital previously operated a
long-term care unit on the grounds of the critical access
hospital;

(4) The critical access hospital closed such long-term care
unit between December 1, 2010 and February 28, 2011;

(5) The nonprofit community group develops and
operates no more than thirty-six nursing home beds pursuant
to this section; and

(6) The nonprofit community group applies for a license
to operate the nursing home within six months after the
effective date of this section.

(b) The establishment of a nursing home and nursing
beds under this section shall be exempt from the nursing
home bed moratorium pursuant to subsection (g), section five
of this article.

(¢c) Any nursing home developed and operated pursuant
to this section shall be subject to all certificate of need laws
and rules as they pertain to any transactions subsequent to the
development and commencement of operation of such
nursing home.
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CHAPTER 136

(Com. Sub. for H. B. 2522 - By Delegates Williams,
Moye, Perdue, Cann, Border and Hamilton)

[Passed March 8, 2011; in effect ninety days from passage.]
[Approved by the Governor on March 18, 2011.]

AN ACT to amend and reenact §16-5C-8, §16-5C-10 and §16-5C-
12 of the Code of West Virginia, 1931, as amended; and to
amend said code by adding a new section, designated §16-5C-
12a, all relating to nursing home administrative appeals;
complaint hearing procedures; establishing an independent
disputes resolution process for nursing homes; clarifying the
informal and formal review process; and clarifying the judicial
review process.

Be it enacted by the Legislature of West Virginia:

That §16-5C-8, §16-5C-10 and §16-5C-12 of the Code of West
Virginia, 1931, as amended, be amended and reenacted; and that
said code be amended by adding thereto a new section, designated
§16-5C-12a, all to read as follows:

ARTICLE 5C. NURSING HOMES.
§16-5C-8. Investigation of complaints.

(a) The director shall establish rules for prompt
investigation of all complaints of alleged violations by

nursing homes of applicable requirements of state law or
rules, except for such complaints that the director determines

EE VO S
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are willfully intended to harass a licensee or are without any
reasonable basis. Such procedures shall include provisions
for ensuring the confidentiality of the complainant and for
promptly informing the complainant and the nursing home
involved of the results of the investigation.

(b) If, after its investigation, the director determines that
the complaint has merit, the director shall take appropriate
disciplinary action and shall advise any injured party of the
possibility of a civil remedy.

(1) A nursing home or licensee adversely affected by an
order or citation of a deficient practice issued pursuant to this
section may request the independent informal dispute
resolution process contained in section twelve-a of this
article.

(2) No later than twenty working days following the last
day of a complaint investigation, the director shall transmit
to the nursing home a statement of deficiencies committed by
the facility. Notification of the availability of the independent
informal dispute resolution process and an explanation of the
independent informal dispute resolution process shall be
included in the transmittal.

(c) No nursing home may discharge or in any manner
discriminate against any resident, legal representative or
employee for the reason that the resident, legal representative
or employee has filed a complaint or participated in any
proceeding specified in this article. Violation of this
prohibition by any nursing home constitutes ground for the
suspension or revocation of the license of the nursing home
as provided in section eleven of this article. Any type of
discriminatory treatment of a resident, legal representative or
employee by whom, or upon whose behalf, a complaint has
been submitted to the director, or any proceeding instituted
under this article, within one hundred twenty days of the
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38 filing of the complaint or the institution of such action, shall
39 raise a rebuttable presumption that such action was taken by
40  the nursing home in retaliation for such complaint or action.

§16-5C-10. Reports of inspections; plans of correction;
assessment of penalties and use of funds derived
therefrom; hearings.

1 (a) Reports of all inspections made pursuant to section
2 nine of this article shall be in writing and filed with the
3 director, and shall list all deficiencies in the nursing home’s
4  compliance with the provisions of this article and the rules
5 adopted hereunder.

6 (1) No later than ten working days following the last day
7  of the survey or inspection, the director shall transmit to the
8 nursing home a copy of such report and shall specify a time
9  within which the nursing home shall submit a plan for
0  correction of such deficiencies.

11 (2) Additionally, notification of the availability of the
12 independent informal dispute resolution process and an
13 explanation of the independent informal dispute resolution
14 process shall be included in the transmittal.

15 (3) A nursing home adversely affected by an order or
16  citation of a deficient practice issued pursuant to this section
17 may request the independent informal dispute resolution
18  process contained in section twelve-a of this article.

19 (4) The plan submitted by the nursing home shall be
20  approved, rejected or modified by the director.

21 (5) The surveyors or the nursing home shall allow audio
22 taping of the exit conference with the expense to be paid by
23 the requesting party.
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(b) With regard to a nursing home with deficiencies and
upon its failure to submit a plan of correction which is
approved by the director, or to correct any deficiency within
the time specified in an approved plan of correction, the
director may assess civil penalties as hereinafter provided or
may initiate any other legal or disciplinary action as provided
by this article: Provided, That any action by the director shall
be stayed until federal proceedings arising from the same
deficiencies are concluded.

(c) Nothing in this section may be construed to prohibit
the director from enforcing a rule, administratively or in
court, without first affording formal opportunity to make
correction under this section, where, in the opinion of the
director, the violation of the rule jeopardizes the health or
safety of residents, or where the violation of the rule is the
second or subsequent such violation occurring during a
period of twelve full months.

(d) Civil penalties assessed against nursing home shall
not be less than fifty nor more than eight thousand dollars:
Provided, That the director may not assess a penalty under
state licensure for the same deficiency or violation cited
under federal law and may not assess a penalty against a
nursing home if the nursing home corrects the deficiency
within twenty days of receipt of written notice of the
deficiency unless it is a repeat deficiency or the nursing home
1s a poor performer.

(e) In determining whether to assess a penalty, and the
amount of penalty to be assessed, the director shall consider:

(1) How serious the noncompliance is in relation to direct
resident care and safety;

(2) The number of residents the noncompliance is likely
to affect;
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(3) Whether the noncompliance was noncompliance
during a previous inspection;

(4) The opportunity the nursing home has had to correct
the noncompliance; and

(5) Any additional factors that may be relevant.
(f) The range of civil penalties shall be as follows:

(1) For a deficiency which presents immediate jeopardy
to the health, safety or welfare of one or more residents, the
director may impose a civil penalty of not less than three
thousand nor more than eight thousand dollars;

(2) For a deficiency which actually harms one or more
residents, the director may impose a civil penalty of not less
than one thousand nor more than three thousand dollars;

(3) For a deficiency which has the potential to harm one
or more residents, the director may impose a civil penalty of
not less than fifty nor more than one thousand dollars;

(4) For a repeated deficiency, the director may impose a
civil penalty of up to one hundred fifty percent of the
penalties provided in subdivisions (1), (2) and (3) of this
subsection; and

(5) If no plan of correction is submitted as established in
this rule, a penalty may be assessed in the amount of one
hundred dollars a day unless a reasonable explanation has
been provided and accepted by the director.

(g) The director shall assess a civil penalty of not more
than one thousand dollars against an individual who willfully
and knowingly certifies a material and false statement in a
resident assessment. Such penalty shall be imposed with
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respect to each such resident assessment. The director shall
impose a civil penalty of not more than five thousand dollars
against an individual who willfully and knowingly causes
another individual to certify a material and false statement in
a resident assessment. Such penalty shall be imposed with
respect to each such resident assessment.

(h) The director shall assess a civil penalty of not more
than two thousand dollars against any individual who
notifies, or causes to be notified, a nursing home of the time
or date on which an inspection is scheduled to be conducted
under this article or under titles eighteen or nineteen of the
federal Social Security Act.

(i) If the director assesses a penalty under this section, the
director shall cause delivery of notice of such penalty by
personal service or by certified mail. Said notice shall state
the amount of the penalty, the action or circumstance for
which the penalty is assessed, the requirement that the action
or circumstance violates, and the basis upon which the
director assessed the penalty and selected the amount of the
penalty.

(J) The director shall, in a civil judicial proceeding,
recover any unpaid assessment which has not been contested
under section twelve of this article within thirty days of
receipt of notice of such assessment, or which has been
affirmed under the provisions of that section and not
appealed within thirty days of receipt of the director’s final
order, or which has been affirmed on judicial review, as
provided in section thirteen of this article. All money
collected by assessments of civil penalties or interest shall be
paid into a special resident benefit account and shall be
applied by the director for: (1) The protection of the health or
property of facility residents; (2) long-term care educational
activities; (3) the costs arising from the relocation of
residents to other nursing homes when no other funds are
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available; and (4) in an emergency situation in which there
are no other funds available, the operation of a facility
pending correction of deficiencies or closure.

(k) The opportunity for a hearing on an action taken
under this section shall be as provided in section twelve of
this article.

§16-5C-12. Administrative appeals for civil assessments, license
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limitation, suspension or revocation.

(a) Any licensee or applicant aggrieved by an order
issued pursuant to sections five, six, ten or eleven of this
article may request an informal and formal hearing at which
the licensee or applicant may contest the order as contrary to
law or unwarranted by the facts or both. All of the pertinent
provisions of article five, chapter twenty-nine-a of this code
apply to and govern a formal hearing and the administrative
procedures in connection with any formal hearing.

A facility or licensee adversely affected by an order or
citation of a deficient practice issued pursuant to this article
or by a citation issued for a deficient practice pursuant to
federal law may request the independent informal dispute
resolution process contained in section twelve-a of this
article. A facility may contest a cited deficiency as contrary
to law or unwarranted by the facts or both.

The director may impose the following prior to or during
the pendency of an informal hearing, an independent
informal dispute resolution process or of a formal hearing:

(1) A reduction in the bed quota pursuant to section
eleven of this article; or

(2) Transfer of residents and a ban on new admissions
pursuant to section eleven of this article.
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(b) Informal hearings shall be held within twenty working
days of the director’s receipt of timely request for appeal, unless
the licensee or applicant aggrieved by the order consents to a
postponement or continuance. In no event may the informal
hearing occur more than thirty business days after the director
receives timely request for appeal. At the informal hearing,
neither the licensee or applicant nor the director may be
represented by an attorney. Within ten days of the conclusion of
the informal hearing, the director shall issue an informal hearing
order, including a basis for the decision.

(c) If the applicant or licensee requested a formal hearing
only, the director and the licensee shall proceed in
accordance with the provisions of the Department of Health
and Human Resources rules of procedure for contested case
hearings and declaratory rulings. If the applicant or licensee
also requested an informal hearing or the independent
informal dispute resolution process contained in section
twelve-a of this article, and if the order is not favorable to the
applicant or licensee, the director shall notify the
administrative hearing examiner of the request for an appeal
within five business days of issuing the order.

§16-5C-12a. Independent informal dispute resolution.
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(a) A facility or licensee adversely affected by an order
or citation of a deficient practice issued pursuant to this
article or by a citation issued for a deficient practice pursuant
to federal law may request the independent informal dispute
resolution process. A facility may contest a cited deficiency
as contrary to law or unwarranted by the facts or both.

(b) The director shall contract with at least three
independent review organizations to conduct an independent
informal dispute resolution process for facilities. The
independent review organization shall be accredited by the
Utilization Review Accreditation Commission.



1454

12
13
14
15

16
17

18
19
20
21
22
23
24
25

26
27
28
29

30
31
32
33
34
35
36
37
38
39
40

41
42
43
44

NURSING HOMES [Ch. 136

(c) The independent informal dispute resolution process
is not a formal evidentiary proceeding and utilizing the
independent informal dispute resolution process does not
waive the facility’s right to a formal hearing.

(d) The independent informal dispute resolution process
consists of the following:

(1) No later than ten working days following the last day
of the survey or inspection, or no later than twenty working
days following the last day of a complaint investigation, the
director shall transmit to the facility a statement of
deficiencies committed by the facility. Notification of the
availability of the independent informal dispute resolution
process and an explanation of the independent informal
dispute resolution process shall be included in the transmittal;

(2) When the facility returns its plan to correct the cited
deficiencies to the director, the facility may request in writing
the independent informal dispute resolution process to refute
the cited deficiencies;

(3) Within five working days of receipt of the written
request for the independent informal dispute resolution process
made by a facility, the director shall refer the request to an
independent review organization from the list of certified
independent review organizations approved by the state. The
director shall vary the selection of the independent review
organization on a rotating basis. The director shall acknowledge
in writing to the facility that the request for independent review
has been received and forwarded to an independent review
organization for review. The notice shall include the name and
address of the independent review organization.

(4) Within ten working days of receipt of the written
request for the independent informal dispute resolution process
made by a facility, the independent review organization shall
hold an independent informal dispute resolution conference
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unless additional time is requested by the facility. Before the
independent informal dispute resolution conference, the facility
may submit additional information.

(5) The facility may not be accompanied by counsel
during the independent informal dispute resolution
conference. The manner in which the independent informal
dispute resolution conference is held is at the discretion of the
facility, but is limited to:

(A) A desk review of written information submitted by
the facility; or

(B) A telephonic conference; or

(C) A face-to-face conference held at the facility or a
mutually agreed upon location.

(6) If the independent review organization determines the
need for additional information, clarification or discussion
after conclusion of the independent informal dispute
resolution conference, the director and the facility shall
present the requested information.

(7) Within ten calendar days of the independent informal
dispute resolution conference, the independent review
organization shall provide and make a determination, based
upon the facts and findings presented, and shall transmit a
written decision containing the rationale for its determination
to the facility and the director.

(8) If the director disagrees with the determination, the
director may reject the determination made by the
independent review organization and shall issue an order
setting forth the rationale for the reversal of the independent
review organization’s decision to the facility within ten
calendar days of receiving the independent review
organization’s determination.
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(9) If the director accepts the determination, the director
shall issue an order affirming the independent review
organization’s determination within ten calendar days of
receiving the independent review organization’s determination.

(10) If the independent review organization determines
that the original statement of deficiencies should be changed
as a result of the independent informal dispute resolution
process and the director accepts the determination, the
director shall transmit a revised statement of deficiencies to
the facility within ten calendar days of the independent
review organization’s determination.

(11) Within ten calendar days of receipt of the director’s
order and the revised statement of deficiencies, the facility
shall submit a revised plan to correct any remaining
deficiencies to the director.

(e) A facility has ten calendar days after receipt of the
director’s order to request a formal hearing for any deficient
practice cited under this article. If the facility requests a
formal hearing, the director and the facility shall proceed in
accordance with the provisions of article five, chapter
twenty-nine-a of this code.

(f) Under the following circumstances, the facility is
responsible for certain costs of the independent informal
dispute resolution review, which shall be remitted to the
director within sixty days of the informal hearing order:

(1) If the facility requests a face-to-face conference, the
facility shall pay any costs incurred by the independent
review organization that exceed the cost of a telephonic
conference, regardless of which party ultimately prevails.

(2) If the independent review organization’s decision
supports the originally written contested deficiency or
adverse action taken by the director, the facility shall
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reimburse the director for the cost charged by the
independent review organization. If the independent review
organization’s decision supports some of the originally
written contested deficiencies, but not all of them, the facility
shall reimburse the director for the cost charged by the
independent review organization on a pro rata basis.

(g) The director shall report to the Legislative Oversight
Commission on Health and Human Resources Accountability
during the July interim meetings in 2013 on the informal
dispute resolution process. This report shall at a minimum
include the number of times the informal dispute resolution
process is requested, the result of the process, and the number
of times the director does not agree and changes the
determination of the independent review organization.

CHAPTER 137

(Com. Sub. for H. B. 3196 - By Delegates
D. Campbell, Williams and Shaver)

[Amended and again passed, in an effort to meet the objections
of the Governor; March 18, 2011; in effect from passage.]
[Approved by the Governor on April 5,2011.]

AN ACT to amend the Code of West Virginia, 1931, as amended,

by adding thereto a new article, designated §30-7D-1, §30-7D-
2, §30-7D-3, §30-7D-4, §30-7D-5, §30-7D-6, §30-7D-7, §30-
7D-8, §30-7D-9, §30-7D-10, §30-7D-11, §30-7D-12 and §30-
7D-13, all relating to medication assistive persons in the
nursing home setting; creating a pilot program; defining terms;
requiring certification; designating certain facilities; stating
qualifications to serve as a medication assistive person;
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detailing the scope of a medication assistive person’s work;
setting requirements for renewal of certifications; creating
disciplinary authority in the West Virginia Board of Examiners
for Registered Professional Nurses; creating misdemeanor
offenses for certain violations; creating criminal penalties;
vesting the Kanawha County circuit court with jurisdictional
and power to enjoin violations; creating the medication
assistive person advisory committee; ensuring nurses
responsibilities are not changed; and authorizing emergency
rule-making authority.

Be it enacted by the Legislature of West Virginia:

That the Code of West Virginia, 1931, as amended, be amended
by adding thereto a new article, designated §30-7D-1, §30-7D-2,
§30-7D-3, §30-7D-4, §30-7D-5, §30-7D-6, §30-7D-7, §30-7D-8,
§30-7D-9, §30-7D-10, §30-7D-11, §30-7D-12 and §30-7D-13, all
to read as follows:

ARTICLE 7D. MEDICATION ASSISTIVE PERSONS.
§30-7D-1. Pilot program.

1 A pilot program is herein developed to monitor the
2 practice of unlicensed personnel administering medication in
3 the nursing home setting. Monitoring of this pilot program
4  shall be conducted by the West Virginia Board of Examiners
5  for Registered Professional Nurses and shall encompass the
6 following:

7 (1) Signed participation agreements from a minimum of ten
8  nursing homes licensed in West Virginia that meet participation
9 requirements as determined by the board. The pilot program
10 will not progress unless this requirement is met.
11 (2) After a period of six months of monitoring the

12 implementation of the pilot program, a report shall be
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provided to the Legislative Commission for Health and
Human Resources Accountability.

§30-7D-2. Definitions.
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As used in this article:

(1) “Board” means the West Virginia Board of Examiners
for Registered Professional Nurses;

(2) “Designated facility” means a type of facility
determined by the board as an environment in which
medication assistive persons may serve in accordance with
the requirements of this article and rules promulgated by the
board;

(3) “Medication assistive person” means a person who is
certified by the board to administer certain nonprescription
and legend drugs in designated facilities;

(4) “Supervision” means the active oversight of patient
care services while on the premises of a designated facility in
a manner defined by the board; and

(5) “MA-C” is the designation for a person who is
certified as a medication assistive person.

§30-7D-3. Certificate required.

1
2

3

4

In order to safeguard life and health, any person serving
or offering to serve as a medication assistive person shall:

(1) Submit evidence that he or she is qualified; and

(2) Be certified as provided in this article.
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§30-7D-4. Designated facilities.

1 (a) The West Virginia Board of Examiners for Registered
2 Professional Nurses shall designate the types of facilities that
3 may use medication assistive persons.

4 (b) (1) Designated facilities may not be required to use
5 medication assistive persons.

6 (2) If a designated facility elects to use medication
7  assistive personnel, the facility shall notify the board in a
8  manner prescribed by the board.

§30-7D-5. Qualifications.

1 (a) In order to be certified as a medication assistive
2 person, an applicant shall submit to the West Virginia Board
3 of Examiners for Registered Professional Nurses an
4  application and appropriate fee. During the pilot program,
5  temporary certificates will be issued. At the completion of the
6 pilot program, if proven successful, qualified individuals
7 holding a temporary certificate as a medication assistive
8  person meeting requirements for full certification shall be
9 issued a permanent certificate. The application shall provide
0

1 written evidence, verified by oath, that the applicant:

11 (1) (A) Is currently listed in good standing on the state's
12 certified nurse aide registry;

13 (B) Has maintained registration on the state's certified
14 nurse aide registry continuously for a minimum of one year;

15 (C) Has completed at least one continuous year of full-
16  time experience as a certified nurse aide in this state;

17 (D) Is currently employed at a designated facility;

18 (E) Has a high school diploma or the equivalent;
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(F) Has successfully completed a literacy and reading
comprehension screening process approved by the board;

(G) Has completed a state and federal criminal
background check in compliance with board requirements;

(H) Has successfully completed a medication assistive
person training course of not less than one hundred hours
approved by the board; and

(I) Has successfully passed an examination on subjects
the board determines; or

(2) (A) Has completed a portion of a nursing education
program equivalent to the medication assistive person
training course; and

(B) Passed the medication aide examination.

(b) The board may issue a certification as a medication
assistive person by endorsement to an applicant who has been
licensed or certified as a medication assistive person under
the laws of another state or territory if:

(1) In the opinion of the board, the applicant meets the
qualifications of medication assistive persons in this state;
and

(2) The board recommends certification.
(¢) Any person holding a certification as a medication

assistive person may use the title “medication aide-certified”
and the abbreviation “MA-C”.

§30-7D-6. Scope of work.

1
2

(a) (1) A medication assistive person may perform the
delegated nursing function of medication administration and
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related tasks in accordance with rules promulgated by the West
Virginia Board of Examiners for Registered Professional
Nurses.

(2) A medication assistive person shall perform
medication administration and related tasks only:

(A) At a designated facility; and

(B) Under the supervision of a registered professional
nurse.

(3) (A) Medication administration is limited to the
administration of nonprescription and legend drugs ordered
by an authorized prescriber and only by the following
methods:

(1) Orally;

(i1) Topically;

(ii1) Drops for eye, ear or nose;
(iv) Vaginally;

(v) Rectally;

(vi) Transdermally; and

(vii) Via oral inhaler.

(B) Medication administration by a medication assistive
person may not include controlled substances.

(b) A medication assistive person may not:

(1) Receive, have access to or administer any controlled
substance;
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(2) Administer parenteral, enteral, or injectable medications;

(3) Administer any substances by nasogastric, oralgastric or
gastrostomy tubes;

(4) Calculate drug dosages;
(5) Destroy medication;

(6) Receive orders either in writing or verbally for new or
changed medications;

(7) Transcribe orders from the medical record;

(8) Order initial medications;

(9) Evaluate medication error reports;

(10) Perform treatments;

(11) Conduct patient assessments or evaluations; or

(12) Engage in patient teaching activities.

§30-7D-7. Renewal of certifications.

o0 -3 O\ B W=

O

(a) (1) The West Virginia Board of Examiners for
Registered Professional Nurses shall prescribe the procedure for
the cyclical renewal of medication assistive person
certifications.

(2) In each case, the board shall provide a notification for
renewal to the medication assistive person at least thirty days
before the expiration date of the certification by United States
Postal Service or by electronic means.

(b) (1) Upon receipt of the renewal application and the fee,
the board shall verify the accuracy of the application.
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11 (2) (A) If the board finds the application to be accurate and
12 related documents indicate that the applicant remains in good
13 standing, the board shall issue a certificate of renewal to the
14 applicant.

15 (B) As a condition of certification renewal, a medication
16  assistive person shall be:

17 (1) Currently listed in good standing on the state's certified
18  nurse aide registry; and

19 (i) Required to satisfactorily complete all continuing
20  education required in the legislative rules governing the practice
21  ofthe MA-C.

22 (c) The renewal renders the holder of the certificate a legal
23 provider of medication assistive person services for the period
24  stated in the certificate of renewal.

25 (d) Any medication assistive person who allows his or her
26  certification to lapse by failing to renew the certification as
27  provided in this section may be reinstated by the board on:

28 (1) Payment of the renewal fee plus a penalty; and

29 (2) Submission of evidence that the person currently meets
30 the requirements to serve as a medication assistive person.

31 (e) Any person providing services as a medication assistive
32 person during the time his or her certification has lapsed is
33  considered to be providing services illegally and is subject to the
34  penalties provided for violations of this article.

§30-7D-8. Disciplinary actions.

1 (2) The West Virginia Board of Examiners for Registered
2 Professional Nurses has sole authority to deny, suspend, revoke
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or limit any medication assistive person certificate issued by the
board or applied for in accordance with the provisions of this
article or to otherwise discipline a certificate holder upon proof
that the person:

(1) Is or was guilty of fraud or deceit in procuring or
attempting to procure a certificate to practice as a medication
aide certified;

(2) Has been found guilty of or pled guilty or nolo
contendere to a felony, crime of moral turpitude or violation of

chapter sixty-a of this code;

(3) Is unfit or incompetent by reason of negligence, habits or
other causes;

(4) Is habitually intemperate or is addicted to the use of
habit-forming drugs;

(5) Is mentally incompetent;
(6) Is guilty of unprofessional conduct;

(7) Is practicing or attempting to practice as a medication
aide certified without a certification;

(8) Has had a license, certificate, or registration revoked or
suspended;

(9) Has been placed on probation or under disciplinary order
in any jurisdiction;

(10) Has voluntarily surrendered a license, certification, or
registration and has not been reinstated in any jurisdiction; or

(11) Has willfully or repeatedly violated any of the
provisions of this article.
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(b) The board shall refuse to issue or shall revoke the
certificate of any person who would be disqualified from
employment under the provisions of this law or the rules
governing the practice of the medication assistive person.

(c) Proceedings under this section shall be conducted in
accordance with the West Virginia Administrative Procedure
Act, chapter twenty-nine-a of this code.

§30-7D-9. Offenses and Penalties.

1
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(a) It shall be a misdemeanor for any person to:

(1) Sell or fraudulently obtain or furnish any medication
assistive person’s certificate, renewal or record, or aid or abet in
any such sale or fraud;

(2) Serve as a medication assistive person under cover of
any certificate or record illegally or fraudulently obtained or
signed or issued unlawfully or under fraudulent representation;

(3) Serve as amedication assistive person unless certified by
the West Virginia Board of Examiners for Registered
Professional Nurses;

(4) Use in connection with his or her name any of the
following titles, names, or initials if the user is not properly
certified under this article:

(A) Medication assistive person;

(B)M.AP;

(C) Medication aide;

(D) Medication technician;
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(E) Certified medication aide;

(F) CM.A.;

(G) Medication Aide - certified;

(H) MA-C; or

(I) Any other name, title, or initials that would cause a
reasonable person to believe the user is certified under this

article;

(5) Serve as a medication assistive person during the time
his or her certification is suspended;

(6) Conduct an education program for the preparation of
medication assistive persons unless the program has been
approved by the board; or

(7) Otherwise violate any provisions of this article.

(b) Any person convicted of any such misdemeanor shall be
punished by a fine of not less than $25 nor more than $250.

§30-7D-10. Injunction.

1
2
3
4
5
6

e RN

(a) The Kanawha County circuit court is vested with
jurisdiction and power to enjoin the unlawful provision of
medication assistive person services in any county of the State
of West Virginia in a proceeding initiated by the West Virginia
Board of Examiners for Registered Professional Nurses, any
member of the board, or any citizen in this state.

(b) (1) The issuance of an injunction does not relieve a
person from criminal prosecution for violation of the provisions
of this article.
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10 (2) The remedy of injunction is in addition to liability for
11 criminal prosecution.

§30-7D-11. Medication Assistive Person Advisory Committee.

1 (a) (1) The Medication Assistive Person Advisory
2 Committee is created as an advisory committee to the West
3 Virginia Board of Examiners for Registered Professional
4 Nurses.

W

(2) The commiittee shall assist the board in implementing the
6  provisions of this article regarding medication assistive persons.

7 (b) The board shall appoint six members who have the
8  following qualifications:

9 (1) Two members shall be certified medication assistive
10 persons;

11 (2) One member shall be a licensed nursing home
12 administrator who has worked in that capacity for at least three
13 years;

14 (3) One member shall be a registered nurse who has been in
15  apractice using certified nurse aides for at least three years;

16 (4) One member shall be a lay person representing the
17  interests of consumers of health care services; and

18 (5) One member shall be a nursing faculty member of a
19  West Virginia nursing education program.

20 (c) Members shall serve three-year terms.
21 (d) The board may remove any committee member after

22 notice and hearing for incapacity, incompetence, neglect of duty
23 or malfeasance in office.
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24 (¢) The members of the committee shall serve without
25 compensation but may receive expense reimbursement in
26  accordance with applicable law or rule.

§30-7D-12. Applicability of article.

1 Nothing in this article relieves a nurse from the
2 responsibility of assessing each patient daily and as needed to
3 assure public safety and safe medication administration.

§30-7D-13. Rulemaking authority.
| The board may promulgate emergency rules pursuant to the

2 provisions of section fifteen, article three, chapter twenty-nine-a
3 of'the code.

CHAPTER 138

(S. B. 285 - By Senators Stollings, Foster,
Hall, Jenkins, Laird, Palumbo, Prezioso,
Tucker, Wills and Yost)

[Passed March 12, 2011; in effect ninety days from passage.]
[Approved by the Governor on March 31, 2011.]

AN ACT to amend and reenact §16-5W-5 of the Code of West
Virginia, 1931, as amended, relating to extending the time frame
in which West Virginia practitioners must write prescriptions on
official West Virginia tamper-resistant prescription paper.

Be it enacted by the Legislature of West Virginia:

That §16-5W-5 of the Code of West Virginia, 1931, as amended,
be amended and reenacted to read as follows:
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ARTICLE 5W. WEST VIRGINIA OFFICIAL PRESCRIPTION
PROGRAM ACT.

§16-5W-5. Legislative rules.

| The board shall propose rules for legislative approval in
2 accordance with the provisions of article three, chapter
3 twenty-nine-a of this code to accomplish the requirements of this
4  article.

5 The legislative rules shall include, at a minimum:

6 (1) That on and after January 1, 2012, every prescription

7  written in West Virginia by a practitioner shall be written on
8 official West Virginia tamper-resistant prescription paper.

9 (2) Contracting requirements for contracting with a program
10 vendor or vendors including auditing requirements for printing
11 facilities and standard prescription pad formatting requirements.

12 (3) Standard format for prescription paper and the
13 developmentofidentifying markers on prescription paper. These
14 markers shall be on the front and back of the prescription paper
15  to be used by practitioners throughout the state.

16 (4) A means of reporting unauthorized use, theft or
17  destruction of authorized state prescription paper.

18 (5) Fees for the distribution of standard format prescription
19  paper to practitioners and facilities.
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@
CHAPTER 139

(S. B. 192 - By Senators Jenkins, Kessler
(Acting President), Barnes, Browning,
Palumbo, Stollings, Williams, Y ost,
Unger, Foster, Plymale, Minard and Klempa)

[Passed March 12, 2011; in effect ninety days from passage.]
[Approved by the Governor on April 4, 2011.]

AN ACT to amend and reenact §46A-6J-2, §46A-6J-3 and §46A-6J-6
of the Code of West Virginia, 1931, as amended, all relating to
protection of consumers from price gouging and unfair pricing
practices; the sale of gasoline or other motor fuels during a “state
of emergency”; amending definition of “state of emergency”;
creating an alternative pricing formula for fuel suppliers; and
updating the preemption provisions.

Be it enacted by the Legislature of West Virginia.

That §46A-6J-2, §46A-6]-3 and §46A-6J-6 of the Code of West
Virginia, 1931, as amended, be amended and reenacted, all to read as
follows:

ARTICLE 6J. PROTECTION OF CONSUMERS FROM PRICE
GOUGING AND UNFAIR PRICING
PRACTICES DURING AND SHORTLY
AFTER A STATE OF EMERGENCY.

§46A-6J-2. Definitions.

1 (a) “Building materials” means lumber, construction tools,
2 windows and any other item used in the building or rebuilding

3 of property.
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(b) “Consumer food item” means any article that is used or
intended for use for food or drink by a person or animal.

(c) “Disaster” means the occurrence or imminent threat of
widespread or severe damage, injury, or loss of life or property
resulting from any natural or man-made cause, including fire,
flood, earthquake, wind, snow, storm, chemical or oil spill or
other water or soil contamination, epidemic, air contamination,
blight, drought, infestation or other public calamity requiring
emergency action.

(d) “Emergency supplies” includes, but is not limited to,
water, flashlights, radios, batteries, candles, blankets,
generators, heaters and temporary shelters.

(e) “Essential consumer item” means any article that is
necessary to the health, safety and welfare of consumers,
including, but not limited to, clothing, diapers, soap, cleaning
supplies and toiletries.

(f) “Gasoline” means any fuel used to power any motor
vehicle or power tool.

(g) “Housing” means any rental housing leased on a
month-to-month term or the sale of manufactured homes, as that
term is defined in section two, article nine, chapter twenty-one
of this code.

(h) “Medical supplies” includes, but is not limited to,
prescription and nonprescription medications, bandages, gauze,
isopropyl alcohol and antibacterial products.

(1) “Repair or reconstruction services” means any services
performed by any person for repairs to residential, commercial
or public property of any type that is damaged as a result of a
disaster.

(j) “State of emergency” means the situation existing after
the occurrence of a disaster in which a state of emergency has
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been declared by the Governor or by the Legislature pursuant to
the provisions of section six, article five, chapter fifteen of this
code or in which a major disaster declaration or emergency
declaration has been issued by the president of the United States
pursuant to the provisions of 42 U.S.C. §5122.

(k) “Transportation, freight and storage services” means any
service that is performed by any company that contracts to
move, store or transport personal or business property or rents
equipment or storage space for those purposes.

§46A-6J-3. Prohibited unfair pricing practices.
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(a) Upon the declaration of a state of emergency and
continuing for the existence of the state of emergency or for
thirty days following the declaration, whichever period is longer,
it is unlawful for any person, contractor, business, or other entity
to sell or offer to sell to any person in the area subject to the
declaration any consumer food items, essential consumer items,
goods used for emergency cleanup, emergency supplies, medical
supplies, home heating oil, building materials, housing,
transportation, freight and storage services, or gasoline or other
motor fuels for a price greater than ten percent above the price
charged by that person for those goods or services on the tenth
day immediately preceding the declaration of emergency, unless
the increase in price is directly attributable to additional costs
imposed on the seller by the supplier of the goods or directly
attributable to additional costs for labor or materials used to
provide the services: Provided, That in those situations where
the increase in price is attributable to additional costs imposed
by the seller’s supplier or additional costs of providing the good
or service during the state of emergency, the price is no greater
than ten percent above the total of the cost to the seller plus the
markup customarily applied by the seller for that good or service
in the usual course of business on the tenth day immediately
preceding the declaration: Provided, however, That where a
supplier of gasoline or other motor fuels cannot determine their
daily costs, the supplier may sell gasoline or other motor fuels to
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distributers on any day at a rate not to exceed the average of the
Oil Price Information Service’s average wholesale rack price for
that product at the Montvale/Roanoke, Virginia, Fairfax,
Virginia and Pittsburgh, Pennsylvania wholesale racks for the
previous day.

(b) Upon the declaration of a state of emergency, and for a
period of one hundred eighty days following that declaration, it
is unlawful for any contractor to sell or offer to sell any repair or
reconstruction services or any services used in emergency
cleanup in the area subject to the declaration for a price greater
than ten percent above the price charged by that person for those
services on the tenth day immediately preceding the declaration,
unless the increase in price was directly attributable to additional
costs imposed on it by the supplier of the goods or directly
attributable to additional costs for labor or materials used to
provide the services: Provided, That in those situations where
the increase in price is attributable to the additional costs
imposed by the contractor’s supplier or additional costs of
providing the service, the price is no greater than ten percent
above the total of the cost to the contractor plus the markup
customarily applied by the contractor for that good or service in
the usual course of business on the tenth day immediately
preceding to the declaration of the state of emergency.

(c) Any business offering an item for sale at a reduced price
ten days immediately prior to the declaration of the state of
emergency may use the price at which it usually sells the item to
calculate the price pursuant to subsection (a) or (b) of this
section.

(d) The price restrictions imposed by this article may be
limited or terminated by proclamation of the Governor.

§46A-6J-6. Preemption.

1
2

This article preempts any local ordinance prohibiting the
same or similar conduct.
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CHAPTER 140

(Com. Sub. for S. B. 60 - By Senator Foster)

[Passed March 4, 2011; in effect from passage. ]
[Approved by the Govermor on March 18, 2011.}

AN ACT to amend and reenact §62-12-5 and §62-12-26 of the Code of
West Virginia, 1931, as amended, all relating to probation and
parole; probation officers and assistants; providing that
multijudicial circuit probation officers may supervise sex
offenders who are on probation with authorization of the
Administrative Director of the Supreme Court of Appeals or his or
her designee; and clarifying that circuit court probation officers
continue to supervise extended release supervisees until a
multijudicial circuit probation officer is in place.

Be it enacted by the Legislature of West Virginia:

That §62-12-5 and §62-12-26 of the Code of West Virginia, 1931,
as amended, be amended and reenacted, all to read as follows:

ARTICLE 12. PROBATION AND PAROLE.
§62-12-5. Probation officers and assistants.
(a) Each circuit court, subject to the approval of the
Supreme Court of Appeals and in accordance with its rules, is

1
2
3 authorized to appoint one or more probation officers and clerical
4  assistants.
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(b) The appointment of probation officers and clerical
assistants shall be in writing and entered on the order book of the
court by the judge making such appointment and a copy of said
order of appointment shall be delivered to the Administrative
Director of the Supreme Court of Appeals. The order of
appointment shall state the monthly salary, fixed by the judge
and approved by the Supreme Court of Appeals, to be paid to the
probation officer or clerical assistants so appointed.

(¢) The salary of probation officers and clerical assistants
shall be paid monthly or semimonthly, as the Supreme Court of
Appeals by rule may direct and they shall be reimbursed for all
reasonable and necessary expenses actually incurred in the line
of duty in the field. The salary and expenses shall be paid by the
state from the judicial accounts thereof. The county commission
shall provide adequate office space for the probation officer and
his or her assistants to be approved by the appointing court. The
equipment and supplies as may be needed by the probation
officer and his or her assistants shall be provided by the state and
the cost thereof shall be charged against the judicial accounts of
the state.

(d) No judge may appoint any probation officer, assistant
probation officer or clerical assistant who is related to him or her
either by consanguinity or affinity.

(e) Subject to the approval of the Supreme Court of Appeals
and in accordance with its rules, a judge of a circuit court whose
circuit comprises more than one county may appoint a probation
officer and a clerical assistant in each county of the circuit or
may appoint the same persons to serve in these respective
positions in two or more counties in the circuit.

(f) Nothing contained in this section alters, modifies, affects
or supersedes the appointment or tenure of any probation officer,
medical assistant or psychiatric assistant appointed by any court
under any special act of the Legislature heretofore enacted, and
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the salary or compensation of those persons shall remain as
specified in the most recent amendment of any special act until
changed by the court, with approval of the Supreme Court of
Appeals, by order entered of record, and any such salary or
compensation shall be paid out of the State Treasury.

(g) In order to carry out the supervision responsibilities set
forth in section twenty-six, article twelve, chapter sixty-two of
this code, the Administrative Director of the Supreme Court of
Appeals, or his or her designee, in accordance with the court’s
procedures, is authorized to hire multijudicial-circuit probation
officers, to be employed through the court’s Division of
Probation Services.  Such officers may also supervise
probationers who are on probation for sexual offences with the
approval of the administrative director of the Supreme Court of
Appeals or his or her designee.

§62-12-26. Extended supervision for certain sex offenders;
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sentencing; conditions; supervision provisions;
supervision fee.

(a) Notwithstanding any other provision of this code to the
contrary, any defendant convicted after the effective date of this
section of a violation of section twelve, article eight, chapter
sixty-one of this code or a felony violation of the provisions of
article eight-b, eight-c or eight-d of said chapter shall, as part of
the sentence imposed at final disposition, be required to serve,
in addition to any other penalty or condition imposed by the
court, a period of supervised release of up to fifty years:
Provided, That the period of supervised release imposed by the
court pursuant to this section for a defendant convicted after the
effective date of this section as amended and reenacted during
the first extraordinary session of the Legislature, 2006, of a
violation of section three or seven, article eight-b, chapter sixty-
one of this code and sentenced pursuant to section nine-a of said
article, shall be no less than ten years: Provided, however, That
a defendant designated after the effective date of this section as
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amended and reenacted during the first extraordinary session of
the Legislature, 2006, as a sexually violent predator pursuant to
the provisions of section two-a, article twelve, chapter fifteen of
this code shall be subject, in addition to any other penalty or
condition imposed by the court, to supervised release for life:
Provided further, That pursuant to the provisions of subsection
(g) of this section, a court may modify, terminate or revoke any
term of supervised release imposed pursuant to subsection (a) of
this section.

(b) Any person required to be on supervised release for a
minimum term of ten years or for life pursuant to the provisos of
subsection (a) of this section also shall be further prohibited
from:

(1) Establishing aresidence or accepting employment within
one thousand feet of a school or child care facility or within one
thousand feet of the residence of a victim or victims of any
sexually violent offenses for which the person was convicted;

(2) Establishing a residence or any other living
accommodation in a household in which a child under sixteen
resides if the person has been convicted of a sexually violent
offense against a child, unless the person is one of the following:

(1) The child’s parent;
(ii) The child’s grandparent; or

(iii) The child’s stepparent and the person was the stepparent
of the child prior to being convicted of a sexually violent
oftense, the person’s parental rights to any children in the home
have not been terminated, the child is not a victim of a sexually
violent offense perpetrated by the person, and the court
determines that the person is not likely to cause harm to the child
or children with whom such person will reside: Provided, That
nothing in this subsection shall preclude a court from imposing
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residency or employment restrictions as a condition of
supervised release on defendants other than those subject to the
provision of this subsection.

(¢) The period of supervised release imposed by the
provisions of this section shall begin upon the expiration of any
period of probation, the expiration of any sentence of
incarceration or the expiration of any period of parole
supervision imposed or required of the person so convicted,
whichever expires later.

(d) Any person sentenced to a period of supervised release
pursuant to the provisions of this section shall be supervised by
a multijudicial circuit probation officer, if available. Until such
time as a multijudicial circuit probation officer is available, the
offender shall be supervised by the probation office of the
sentencing court or of the circuit in which he or she resides.

(e) A defendant sentenced to a period of supervised release
shall be subject to any or all of the conditions applicable to a
person placed upon probation pursuant to the provisions of
section nine of this article: Provided, That any defendant
sentenced to a period of supervised release pursuant to this
section shall be required to participate in appropriate offender
treatment programs or counseling during the period of
supervised release unless the court deems the offender treatment
programs or counseling to no longer be appropriate or necessary
and makes express findings in support thereof.

Within ninety days of the effective date of this section as
amended and reenacted during the first extraordinary session of
the Legislature, 2006, the Secretary of the Department of Health
and Human Resources shall propose rules and emergency rules
for legislative approval in accordance with the provisions of
article three, chapter twenty-nine-a of this code establishing
qualifications for sex offender treatment programs and
counselors based on accepted treatment protocols among
licensed mental health professionals.
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(f) The sentencing court may, based upon defendant's ability
to pay, impose a supervision fee to offset the cost of supervision.
Said fee shall not exceed $50 per month. Said fee may be
modified periodically based upon the defendant's ability to pay.

(g) Modification of conditions or revocation. -- The court
may:

(1) Terminate a term of supervised release and discharge the
defendant released at any time after the expiration of two years
of supervised release, pursuant to the provisions of the West
Virginia Rules of Criminal Procedure relating to the
modification of probation, if it is satisfied that such action is
warranted by the conduct of the defendant released and the
interests of justice;

(2) Extend a period of supervised release if less than the
maximum authorized period was previously imposed or modify,
reduce or enlarge the conditions of supervised release, at any
time prior to the expiration or termination of the term of
supervised release, consistent with the provisions of the West
Virginia Rules of Criminal Procedure relating to the
modification of probation and the provisions applicable to the
initial setting of the terms and conditions of post-release
supervision,

(3) Revoke a term of supervised release and require the
defendant to serve in prison all or part of the term of supervised
release without credit for time previously served on supervised
release if the court, pursuant to the West Virginia Rules of
Criminal Procedure applicable to revocation of probation, finds
by clear and convincing evidence that the defendant violated a
condition of supervised release, except that a defendant whose
term is revoked under this subdivision may not be required to
serve more than the period of supervised release;
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(4) Order the defendant to remain at his or her place of
residence during nonworking hours and, if the court so directs,
to have compliance monitored by telephone or electronic
signaling devices, except that an order under this paragraph may
be imposed only as an alternative to incarceration.

(h) Written statement of conditions. -- The court shall direct
that the probation officer provide the defendant with a written
statement at the defendant's sentencing hearing that sets forth all
the conditions to which the term of supervised release is subject
and that it is sufficiently clear and specific to serve as a guide for
the defendant's conduct and for such supervision as is required.

(1) Supervised release following revocation. -- When a term
of supervised release is revoked and the defendant is required to
serve a term of imprisonment that is less than the maximum term
of supervised release authorized under subsection (a) of this
section, the court may include a requirement that the defendant
be placed on a term of supervised release after imprisonment.
The length of such term of supervised release shall not exceed
the term of supervised release authorized by this section less any
term of imprisonment that was imposed upon revocation of
supervised release.

() Delayed revocation. -- The power of the court to revoke
a term of supervised release for violation of a condition of
supervised release and to order the defendant to serve a term of
imprisonment and, subject to the limitations in subsection (i) of
this section, a further term of supervised release extends beyond
the expiration of the term of supervised release for any period
necessary for the adjudication of matters arising before its
expiration if, before its expiration, a warrant or summons has
been issued on the basis of an allegation of such a violation.
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CHAPTER 141

(H. B. 2001 - By Delegates Boggs
and Armstead)

[Passed January 25, 2011; in effect from passage.]
[Approved by the Governor on February 3, 2011.]

AN ACT to amend and reenact §62-12-13 of the Code of West
Virginia, 1931, as amended, relating to powers and duties of the
board of parole; providing that inmates serving life sentences with
possibility of parole may be reconsidered by the parole board
anytime within three years of denial of parole; and making
technical corrections to the section.

Be it enacted by the Legislature of West Virginia:

That §62-12-13 of the Code of West Virginia, 1931, as amended,
be amended and reenacted to read as follows:

ARTICLE 12. PROBATION AND PAROLE.

§62-12-13. Powers and duties of board; eligibility for parole;
procedure for granting parole.

1 (a) The board of parole, whenever it is of the opinion that
2 the best interests of the state and of the inmate will be served,
3 and subject to the limitations hereinafter provided, shall release
4 any inmate on parole for terms and upon conditions as are
5  provided by this article.



Ch. 141] PROBATION AND PAROLE 1483

~

oo

11

12
13

14
15
16
17

18
19
20
21

22
23
24
25
26

27
28
29

30
31
32

33
34

(b) Any inmate of a state correctional center is eligible for
parole if he or she:

(1)(A) Has served the minimum term of his or her
indeterminate sentence or has served one fourth of his or her
definite term sentence, as the case may be; or

(B) He or she:

(i) Has applied for and been accepted by the Commissioner
of Corrections into an accelerated parole program;

(i1) Does not have a prior criminal conviction for a felony
crime of violence against the person, a felony offense involving
the use of a firearm, or a felony offense where the victim was a
minor child;

(i) Has no record of institutional disciplinary rule
violations for a period of one hundred twenty days prior to
parole consideration unless the requirement is waived by the
commissioner;

(iv) Is not serving a sentence for a crime of violence against
the person, or more than one felony for a controlled substance
offense for which the inmate is serving a consecutive sentence,
a felony offense involving the use of a firearm, or a felony
offence where the victim was a minor child; and

(v) Has successfully completed a rehabilitation treatment
program created with the assistance of a standardized risk and
needs assessment;

(I) As used in this section “felony crime of violence against
the person” means felony offenses set forth in articles two, three-
e, eight-b or eight-d of chapter sixty-one of this code; and

(1) As used in this section “felony offense where the victim
was a minor child” means any felony crime of violence against
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the person and any felony violation set forth in article eight,
eight-a, eight-c or eight-d of chapter sixty-one of this code.

(C) Notwithstanding any provision of this code to the
contrary, any person who committed, or attempted to commit a
felony with the use, presentment or brandishing of a firearm, is
not eligible for parole prior to serving a minimum of three years
of his or her sentence or the maximum sentence imposed by the
court, whichever is less: Provided, That any person who
committed, or attempted to commit, any violation of section
twelve, article two, chapter sixty-one of this code, with the use,
presentment or brandishing of a firearm, is not eligible for parole
prior to serving a minimum of five years of his or her sentence
or one third of his or her definite term sentence, whichever is
greater. Nothing in this paragraph applies to an accessory before
the fact or a principal in the second degree who has been
convicted as if he or she were a principal in the first degree if, in
the commission of or in the attempted commission of the felony,
only the principal in the first degree used, presented or
brandished a firearm. A person is not ineligible for parole under
the provisions of this paragraph because of the commission or
attempted commission of a felony with the use, presentment or
brandishing of a firearm unless that fact is clearly stated and
included in the indictment or presentment by which the person
was charged and was either: (i) Found by the court at the time
of trial upon a plea of guilty or nolo contendere; (ii) found by the
jury, upon submitting to the jury a special interrogatory for such
purpose if the matter was tried before a jury; or (iii) found by the
court, if the matter was tried by the court without a jury.

For the purpose of this section, the term “firearm” means
any instrument which will, or is designed to, or may readily be
converted to, expel a projectile by the action of an explosive,
gunpowder or any other similar means.

(D) The amendments to this subsection adopted in the year
1981:
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(i) Apply to all applicable offenses occurring on or after
August 1 of that year;

(i1) Apply with respect to the contents of any indictment or
presentment returned on or after August 1 of that year
irrespective of when the offense occurred;

(iii) Apply with respect to the submission of a special
interrogatory to the jury and the finding to be made thereon in
any case submitted to the jury on or after August 1 of that year
or to the requisite findings of the court upon a plea of guilty or
in any case tried without a jury: Provided, That the state gives
notice in writing of its intent to seek such finding by the jury or
court, as the case may be, which notice shall state with
particularity the grounds upon which the finding will be sought
as fully as such grounds are otherwise required to be stated in an
indictment, unless the grounds therefor are alleged in the
indictment or presentment upon which the matter is being tried;
and

(iv) Does not apply with respect to cases not affected by the
amendments and in such cases the prior provisions of this
section apply and are construed without reference to the
amendments.

(1) Insofar as the amendments relate to mandatory sentences
restricting the eligibility for parole, all matters requiring a
mandatory sentence shall be proved beyond a reasonable doubt
in all cases tried by the jury or the court;

(2) Is not in punitive segregation or administrative
segregation as a result of disciplinary action;

(3) Has maintained a record of good conduct in prison for a
period of at least three months immediately preceding the date
of his or her release on parole;
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(4) Has prepared and submitted to the board a written parole
release plan setting forth proposed plans for his or her place of
residence, employment and, if appropriate, his or her plans
regarding education and post-release counseling and treatment.
The Commissioner of Corrections or his or her designee shall
review the plan to be reviewed and investigated and provide
recommendations to the board as to the suitability of the plan:
Provided, That in cases in which there is a mandatory thirty-day
notification period required prior to the release of the inmate,
pursuant to section twenty-three of this article, the board may
conduct an initial interview and deny parole without requiring
the development of a plan. In the event the board does not
believe parole should be denied, it may defer a final decision
pending completion of an investigation and receipt of
recommendations. Upon receipt of the plan together with the
investigation and recommendation, the board, through a panel,
shall make a final decision regarding the granting or denial of
parole; and

(5) Has satistied the board that if released on parole he or
she will not constitute a danger to the community.

(c) Except in the case of a person serving a life sentence, no
person who has been previously twice convicted of a felony may
be released on parole until he or she has served the minimum
term provided by law for the crime for which he or she was
convicted. A person sentenced for life may not be paroled until
he or she has served ten years, and a person sentenced for life
who has been previously twice convicted of a felony may not be
paroled until he or she has served fifteen years: Provided, That
a person convicted of first degree murder for an offense
committed on or after June 10, 1994, is not eligible for parole
until he or she has served fifteen years.

(d) In the case of a person sentenced to any state
correctional center, it is the duty of the board, as soon as a
person becomes eligible, to consider the advisability of his or
her release on parole.
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(e) If, upon consideration, parole is denied, the board shall
promptly notify the inmate of the denial. The board shall, at the
time of denial, notify the inmate of the month and year he or she
may apply for reconsideration and review. The board shall at
least once a year reconsider and review the case of every inmate
who was denied parole and is still eligible: Provided, That the
board may reconsider and review parole eligibility anytime
within three years following the denial of parole of an inmate
serving a life sentence with the possibility of parole.

(f) Any person serving a sentence on a felony conviction
who becomes eligible for parole consideration prior to being
transferred to a state correctional center may make written
application for parole. The terms and conditions for parole
consideration established by this article apply to such inmates.

(g) The board shall, with the approval of the Governor,
adopt rules governing the procedure in the granting of parole.
No provision of this article and none of the rules adopted
hereunder are intended or may be construed to contravene, limit
or otherwise interfere with or affect the authority of the
Governor to grant pardons and reprieves, commute sentences,
remit fines or otherwise exercise his or her constitutional powers
of executive clemency.

(h) The Division of Corrections shall promulgate policies
and procedures for developing a rehabilitation treatment plan
created with the assistance of a standardized risk and needs
assessment. The policies and procedures shall include, but not
be limited to, policy and procedures for screening and selecting
inmates for rehabilitation treatment and development and use of
standardized risk and needs assessment tools. An inmate shall
not be paroled solely due to having successfully completed a
rehabilitation treatment plan but completion of all the
requirements of a rehabilitation parole plan along with
compliance with the requirements of subsection (b) of this
section shall create a rebuttable presumption that parole is



1488 PROBATION AND PAROLE [Ch. 141

168  appropriate. The presumption created by this subsection may be
169  rebutted by a Parole Board finding that at the time parole release
170  is sought the inmate still constitutes a reasonable risk to the
171  safety or property of other persons if released. Nothing in
172  subsection (b) of this section or in this subsection may be
173  construed to create a right to parole.

174 (1) Notwithstanding the provisions of subsection (b) of this
175  section, the Parole Board may, in its discretion, grant or deny
176 parole to an inmate against whom a detainer is lodged by a
177  jurisdiction other than West Virginia for service of a sentence of
178  incarceration, upon a written request for parole from the inmate.
179 A denial of parole under this subsection shall preclude
180  consideration for a period of one year or until the provisions of
181  subsection (b) of this section are applicable.

182 (j) Where an inmate is otherwise eligible for parole pursuant
183  to subsection (b) of this section but the Parole Board determines
184  that the inmate should participate in an additional program or
185 complete an assigned task or tasks prior to actual release on
186  parole, the board may grant parole contingently, effective upon
187  successful completion of the program or assigned task or tasks,
188  without the need for a further hearing. The Commissioner of
189  Corrections shall provide notice to the Parole Board of the
190 imminent release of a contingently paroled inmate to effectuate
191  appropriate supervision.

192 (k) The Division of Corrections is charged with the duty of
193  supervising all probationers and parolees whose supervision may
194  have been undertaken by this state by reason of any interstate
195  compact entered into pursuant to the uniform act for out-of-state
196  parolee supervision.

197 (D(1) When considering an inmate of a state correctional
198  center for release on parole, the Parole Board panel considering
199 the parole is to have before it an authentic copy of or report on
200 the inmate’s current criminal record as provided through the
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West Virginia State Police, the United States Department of
Justice or other reliable criminal information sources and written
reports of the warden or superintendent of the state correctional
center to which the inmate is sentenced:

(A) On the inmate’s conduct record while in custody,
including a detailed statement showing any and all infractions of
disciplinary rules by the inmate and the nature and extent of
discipline administered therefor;

(B) On improvement or other changes noted in the inmate’s
mental and moral condition while in custody, including a
statement expressive of the inmate’s current attitude toward
society in general, toward the judge who sentenced him or her,
toward the prosecuting attorney who prosecuted him or her,
toward the policeman or other officer who arrested the inmate
and toward the crime for which he or she is under sentence and
his or her previous criminal record;

(C) On the inmate’s industrial record while in custody
which shall include: The nature of his or her work, occupation
or education, the average number of hours per day he or she has
been employed or in class while in custody and a
recommendation as to the nature and kinds of employment
which he or she is best fitted to perform and in which the inmate
is most likely to succeed when he or she leaves prison;

(D) On physical, mental and psychiatric examinations of the
inmate conducted, insofar as practicable, within the two months
next preceding parole consideration by the board.

(2) The board panel considering the parole may waive the
requirement of any report when not available or not applicable
as to any inmate considered for parole but, in every such case,
shall enter in the record thereof its reason for the waiver:
Provided, That in the case of an inmate who is incarcerated
because the inmate has been found guilty of, or has pleaded
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233 guilty to a felony under the provisions of section twelve, article
234 eight, chapter sixty-one of this code or under the provisions of
235  article eight-b or eight-c of said chapter, the board panel may not
236  waive the report required by this subsection and the report is to
237  include a study and diagnosis including an on-going treatment
238 planrequiring active participation in sexual abuse counseling at
239 an approved mental health facility or through some other
240  approved program: Provided, however, That nothing disclosed
241 by the person during the study or diagnosis may be made
242  available to any law-enforcement agency, or other party without
243 that person’s consent, or admissible in any court of this state,
244 unless the information disclosed indicates the intention or plans
245  of'the parolee to do harm to any person, animal, institution or to
246  property. Progress reports of outpatient treatment are to be made
247  at least every six months to the parole officer supervising the
248  person. In addition, in such cases, the Parole Board shall inform
249  the prosecuting attorney of the county in which the person was
250 convicted of the parole hearing and shall request that the
251 prosecuting attorney inform the Parole Board of the
252  circumstances surrounding a conviction or plea of guilty, plea
253  bargaining and other background information that might be
254  useful in its deliberations.

255 (m) Before releasing any inmate on parole, the board of
256  parole shall arrange for the inmate to appear in person before
257 a Parole Board panel and the panel may examine and
258 interrogate him or her on any matters pertaining to his or her
259  parole, including reports before the board made pursuant to the
260 provisions hereof: Provided, That an inmate may appear by
261  video teleconference if the members of the panel conducting
262  the examination are able to contemporaneously see the inmate
263  and hear all of his or her remarks and if the inmate is able to
264 contemporaneously see each of the members of the panel
265 conducting the examination and hear all of the members’
266 remarks. The panel shall reach its own written conclusions as
267  to the desirability of releasing the inmate on parole and the
268  majority of the panel considering the release shall concur in the
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decision. The warden or superintendent shall furnish all
necessary assistance and cooperate to the fullest extent with the
Parole Board. All information, records and reports received by
the board are to be kept on permanent file.

(n) The board and its designated agents are at all times to
have access to inmates imprisoned in any state correctional
center or in any jail in this state and may obtain any information
or aid necessary to the performance of its duties from other
departments and agencies of the state or from any political
subdivision thereof.

(o) The board shall, if so requested by the Governor,
investigate and consider all applications for pardon, reprieve or
commutation and shall make recommendation thereon to the
Governor.

(p) Prior to making a recommendation for pardon, reprieve
or commutation and prior to releasing any inmate on parole, the
board shall notify the sentencing judge and prosecuting attorney
at least ten days before the recommendation or parole.

(q) Any person released on parole shall participate as a
condition of parole in the litter control program of the county to
the extent directed by the board, unless the board specifically
finds that this alternative service would be inappropriate.

(r) Except for the amendments to this section contained in
subdivision (4), subsection (b) and subsection (i) of this section
the amendments to this section enacted during the 2010 regular
session of the Legislature shall become effective on January 1,
2011.
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CHAPTER 142

(Com. Sub. for H. B. 2498 - By Delegates
Morgan, Stephens, Hartman, Hatfield,
Martin, D. Poling, Staggers and Rowan)

[Passed March 10, 2011; in effect ninety days from passage.]
[Approved by the Governor on March 24, 2011.]

AN ACT to amend and reenact §30-4-19, §30-4-20, §30-4-23, §30-4-
28 and §30-4-29 of the Code of West Virginia, 1931, as amended,
all relating to the practice of dentistry; requiring notification of a
dentist’s death to the dental board by the deceased’s personal
representative; requiring dentists to notify the board of a life
threatening occurrence, serious injury or death to patient as a result
of dental treatment or related complications; providing for
disciplinary action for failing to report; certain actions of dentists
subject to disciplinary action by board; providing the board with
the authority to require a licensee have a psychological evaluation
prior to reinstatement of license; increasing personal
representative’s length of time to dispose of shares of a deceased
shareholder in a dental corporation after dentist’s death; and
permitting a dental student to work in a public health setting under
certain conditions.

Be it enacted by the Legislature of West Virginia:
That §30-4-19, §30-4-20, §30-4-23, §30-4-28 and §30-4-29 of the

Code of West Virginia, 1931, as amended, be amended reenacted, all to
read as follows:
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ARTICLE 4. WEST VIRGINIA DENTAL PRACTICE ACT.

§30-4-19. Dental Office.

1
2
3
4

(9]

6
7

8
9
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(a) A licensed dentist within thirty days of changing his or
her place of practice or establishing a practice at an additional
dental office shall furnish the board with the address of the new
or additional dental office.

(b) A personal representative of a deceased dentist shall
notify the board of a dentist’s death no later than 60 days from
the death of the dentist.

(¢) A licensed dental hygienist within thirty days of
changing his or her place of employment or establishing
employment at additional dental office shall furnish the board
with the name and address of the new or additional employers.

§30-4-20. Refusal to issue or renmew, suspension or revocation of

DN B W N -~
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license; disciplinary action.

(a) The board may refuse to issue, refuse to renew, suspend,
revoke or limit any license or practice privilege of a licensee and
may take disciplinary action against a licensee who, after
hearing, has been adjudged by the board as unqualified for any
of the following reasons:

(1) The presentation to the board of any diploma, license or
certificate illegally or fraudulently obtained, or one obtained
from an institution which is not reputable, or one obtained from
an unrecognized or irregular institution or state board;

(2) Suspension or revocation of a license issued by another
state or territory on grounds which would be the basis of
discipline in this state;

(3) Incompetent, negligent or willful misconduct in the
practice of dentistry or dental hygiene, which shall include the
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departure from, or the failure to conform to, the minimal
standards of acceptable and prevailing dental or dental hygiene
practice in their area of expertise as shall be determined by the
board. The board need not establish actual injury to the patient
in order to adjudge a licensee guilty of this conduct;

(4) Engaging in conduct that indicates a lack of knowledge
of, an inability to apply or the negligent application of principles
or skills of dentistry or dental hygiene;

(5) Being guilty of gross ignorance or gross inefficiency in
his or her profession;

(6) Being convicted of a felony; and a certified copy of the
record of the court of conviction shall be sufficient proof of
conviction;

(7) Announcing or otherwise holding himself or herself out
to the public as a specialist or as being specially qualified in any
particular branch of dentistry or as giving special attention to any
branch of dentistry or as limiting his or her practice to any
branch of dentistry without first complying with the
requirements established by the board for the specialty and
having been issued a certificate of qualification in the specialty
by the board;

(8) Failing to report to the board within 72 hours of
becoming aware thereof any life threatening occurrence, serious
injury or death of a patient resulting from dental treatment or
complications following a dental procedure; or

(9) Being guilty of unprofessional conduct as contained in
the American Dental Association principles of ethics and code
of professional conduct. The following acts or any of them are
conclusively presumed to be unprofessional conduct:



Ch. 142] PROFESSIONS AND OCCUPATIONS 1495

44

45
46

47

48
49

50

51
52
53

54
55

56

57
58
59
60

61
62
63

64
65
66
67
68

(A) Being guilty of any fraud or deception;

(B) Committing a criminal operation or being convicted of
a crime involving moral turpitude;

(C) Abusing alcohol or drugs;

(D) Violating any professional confidence or disclosing any
professional secret;

(E) Being grossly immoral;

(F) Harassing, abusing, intimidating, insulting, degrading or
humiliating a patient physically, verbally or through another
form of communication;

(G) Employing what are known as “cappers” or “steerers”
to obtain business;

(H) Obtaining any fee by fraud or misrepresentation;

(I) Employing directly or indirectly, or directing or
permitting any suspended or unlicenced person so employed, to
perform operations of any kind or to treat lesions of the human
teeth or jaws or correct malimposed formations thereof;

(J) Practicing, or offering, or undertaking to practice
dentistry under any firm name or trade name not approved by
the board;

(K)Having a professional connection or association with, or
lending his or her name to another, for the illegal practice of
dentistry, or professional connection or association with any
person, firm or corporation holding himself or herself,
themselves or itself out in any manner contrary to this article;
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(L) Making use of any advertising relating to the use of any
drug or medicine of unknown formula;

(M) Advertising to practice dentistry or perform any
operation thereunder without causing pain;

(N) Advertising professional superiority or the performance
of professional services in a superior manner;

(O) Advertising to guarantee any dental service;

(P) Advertising in any manner that is false or misleading in
any material respect;

(Q) Soliciting subscriptions from individuals within or
without the state for, or advertising or offering to individuals
within or without the state, a course or instruction or course
materials in any phase, part or branch of dentistry or dental
hygiene in any journal, newspaper, magazine or dental
publication, or by means of radio, television or United States
mail, or in or by any other means of contacting individuals:
Provided, That the provisions of this paragraph may not be
construed so as to prohibit: (i) An individual dentist or dental
hygienist from presenting articles pertaining to procedures or
technique to state or national journals or accepted dental
publications; or (ii) educational institutions approved by the
board from offering courses or instruction or course materials to
individual dentists and dental hygienists from within or without
the state; or

(R) Engaging in any action or conduct which would have
warranted the denial of the license.

(b) The term advertising, as used in this section, shall be
construed to include any type of public media.
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(¢) Disciplinary action includes, but is not limited to, a
reprimand, censure, probation, administrative fine not to exceed
$1,000 per day per violation and mandatory attendance at
continuing professional education seminars.

§30-4-23. Reinstatement.
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(a) Any dentist or dental hygienist against whom
disciplinary action has been taken under the provisions of this
article shall be afforded an opportunity to demonstrate the
qualifications to resume practice. The application for
reinstatement shall be in writing and subject to the procedures
specified by the board by rule.

(b) The board may require a licensee to undergo a
psychological evaluation to determine a licensee is competent to
make decisions or if the licensee is impaired by drugs or
alcohol.

§30-4-28. Dental corporations.
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(a) All dental corporations created prior to July 1, 2001, are
hereby continued.

(b) One or more dentists may organize and become a
shareholder or shareholders of a dental corporation domiciled
within this state under the terms and conditions and subject to
the limitations and restrictions specified by rule.

(¢) No corporation may practice dentistry, or any of its
branches, or hold itself out as being capable of doing so without
a certificate of authorization from the board.

(d) When the Secretary of State receives a certificate of
authorization to act as a dental corporation from the board, he or
she shall attach the authorization to the corporation application
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and, upon compliance with the applicable provisions of chapter
thirty-one of this code, the Secretary of State shall issue to the
incorporators a certificate of incorporation for the dental
corporation.

(e) A corporation holding a certificate of authorization must
register annually, on or before June 30, on a form prescribed by
the board and pay an annual registration fee in an amount
specified by rule.

(f) A dental corporation may practice dentistry only through
an individual dentist or dentists duly licensed to practice
dentistry in this state, but the dentist or dentists may be
employees rather than shareholders of the corporation.

(g) A dental corporation holding a certificate of
authorization shall cease to engage in the practice of dentistry
upon being notified by the board that any of its shareholders are
no longer a duly licensed dentist or when any shares of the
corporation have been sold or disposed of to a person who is not
a duly licensed dentist: Provided, That the personal
representative of a deceased shareholder has a period, not to
exceed twenty-four months from the date of the shareholder’s
death, to dispose of the shares; but nothing contained herein may
be construed as affecting the existence of the corporation or its
right to continue to operate for all lawful purposes other than the
practice of dentistry.

§30-4-29. Inapplicability of article.
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The provisions of this article do not apply to:

(1) A duly licensed physician or surgeon in the practice of
his or her profession when rendering dental relief in emergency
cases, unless he or she undertakes to reproduce or reproduces
lost parts of the human teeth or to restore or replace lost or
missing teeth in the human mouth;
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(2) A dental laboratory in the performance of dental
laboratory services as that term is defined in section one, article
four-b of this chapter while the dental laboratory, in the
performance of the work, conforms in all respects to the
requirements of article four-b and further does not apply to
persons performing dental laboratory services under the direct
supervision of a licensed dentist or under the direct supervision
of a person authorized under this article to perform any of the
acts in this article defined to constitute the practice of dentistry
while the work is performed in connection with, and as a part of,
the dental practice of the licensed dentist or other authorized
person and for his or her dental patients;

(3) Students enrolled in and regularly attending any dental
college recognized by the state board of dental examiners,
provided their acts are done in the dental college and under the
direct and personal supervision of their instructor;

(4) Students enrolled in and regularly attending any dental
college recognized by the state board of dental examiners may
practice dentistry in a public health setting, provided their acts
are done under the direct supervision of their instructor, adjunct
instructor or a dentist;

(5) Licensed or registered dentists of another state
temporarily operating a clinic under the auspices of a duly
organized and reputable dental college or reputable dental
society, or to one lecturing before a reputable society composed
exclusively of dentists; or

(6) The practice of dentistry by dentists whose practice is
confined exclusively to the service of the United States Army,
the United States Navy, the United States Public Health Service,
the United States Veteran’s Bureau or any other authorized
United States government agency or bureau.
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CHAPTER 143

(Com. Sub. for H. B. 2479 - By Delegates
Morgan, Stephens, Hartman, Hatfield, D. Poling,
Martin, Staggers, Swartzmiller and Rowan)

[Passed March 10, 2011; in effect ninety days from passage.]
[Approved by the Governor on March 24, 2011.]

AN ACT to repeal §30-4A-6 of the Code of West Virginia, 1931, as
amended; to amend and reenact §30-4A-4, §30-4A-5 and
§30-4A-8 of said code; and to amend said code by adding thereto
four new sections, designated §30-4A-6a, §30-4A-6b, §30-4A-6¢
and §30-4A-6d, all relating to the administration of anesthesia by
dentists and in dental offices; permit requirements; classes of
permits; qualifications and certifications required for the respective
classes of permits; standards of care; patient monitoring
requirements; education and certification requirements for
monitors and assistants; and related office evaluations.

Be it enacted by the Legislature of West Virginia:

That §30-4A-6 of the Code of West Virginia, 1931, as amended,
be repealed; that §30-4A-4, §30-4A-5 and §30-4A-8 of said code be
amended and reenacted; and that said code be amended by adding
thereto four new sections, designated §30-4A-6a, §30-4A-6b,
§30-4A-6¢ and §30-4A-6d, all to read as follows:
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ARTICLE 4A. ADMINISTRATION OF ANESTHESIA BY

DENTISTS.

§30-4A-4. Requirement for anesthesia permit.
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(1) No dentist may induce central nervous system
anesthesia without first having obtained an anesthesia permit
under these rules for the level of anesthesia being induced.

(2) The applicant for an anesthesia permit must pay the
appropriate permit fees and renewal fees, designated in section
six of this article, submit a completed board-approved
application and consent to an office evaluation. The fees are to
be set in accordance with section eighteen of this article.

(3) Permits shall be issued to coincide with the applicant’s
licensing period.

(4) Permit holders shall report the names and qualifications of
each qualified monitor. A monitor qualified by PALS or ACLS
shall maintain that certification to act as a qualified monitor.

(5) A dentist shall hold a class permit equivalent to or
exceeding the anesthesia level being provided, unless the provider
of anesthesia is a physician anesthesiologist or licensed dentist
who holds a current anesthesia permit issued by the board.

§30-4A-5. Classes of anesthesia permits.
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(a) The board shall issue the following permits:

(1) Class 2 Permit: A Class 2 Permit authorizes a dentist to
induce anxiolysis.

(2) Class 3 Permit: A Class 3 Permit authorizes a dentist to
induce conscious sedation as limited enteral (3a) and/or
comprehensive parenteral (3b), and anxiolysis.

(3) Class 4 Permit: A Class 4 Permit authorizes a dentist to
induce general anesthesia/deep conscious sedation, conscious
sedation, and anxiolysis.
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10 (b) When anesthesia services are provided in dental
11 facilities by a physician anestesiologist, the dental facility shall
12 be inspected and approved for a Class IV permit.

§30-4A-6a. Qualifications, standards applicable, and continuing
education requirements for relative analgesia use.

1 (a) The board shall allow administration of relative
2 analgesia if the practitioner:

3 (1) Is a licensed dentist in the State of West Virginia;

4 (2) Holds valid and current documentation showing

5 successful completion of a Health Care Provider BLS/CPR
6 course; and

7 (3) Has completed a training course of instruction in dental
school, continuing education or as a postgraduate in the
9  administration of relative analgesia.

o0

10 (b) A practitioner who administers relative analgesia shall
11 have the following facilities, equipment and drugs available
12 during the procedure and during recovery:

13 (1) An operating room large enough to adequately
14  accommodate the patient on an operating table or in an
15  operating chair and to allow delivery of age appropriate care in
16  an emergency situation;

17 (2) An operating table or chair which permits the patient to
18  Dbe positioned so that the patient’s airway can be maintained,
19  quickly alter the patient’s position in an emergency, and provide
20  a firm platform for the administration of basic life support;

21 (3) A lighting system which permits evaluation of the
22 patient’s skin and mucosal color and a backup lighting system
23 of sufficient intensity to permit completion of any operation
24 underway in the event of a general power failure;
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(4) Suction equipment which permits aspiration of the oral
and pharyngeal cavities;

(5) An oxygen delivery system with adequate full face
masks and appropriate connectors that is capable of delivering
high flow oxygen to the patient under positive pressure, together
with an adequate backup system; and

(6) A nitrous oxide delivery system with a fail-safe
mechanism that will insure appropriate continuous oxygen
delivery and a scavenger system.

All equipment used must be appropriate for the height and
weight of the patient.

(¢) Before inducing nitrous oxide sedation, a practitioner
shall:

(1) Evaluate the patient;

(2) Give instruction to the patient or, when appropriate due
to age or psychological status of the patient, the patient’s
guardian; and

(3) Certify that the patient is an appropriate candidate for
relative analgesia.

(d) A practitioner who administers relative analgesia shall
see that the patient’s condition is visually monitored. At all
times the patient shall be observed by a Qualified Monitor until
discharge criteria have been met. The Qualified Monitor shall
hold valid and current documentation showing successful
completion of a Health Care Provider BLS/CPR certification.
Documentation of credentials and training must be maintained
in the personnel records of the Qualified Monitor. The patient
shall be monitored as to response to verbal stimulation and oral
mucosal color.
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(¢) The record must include documentation of all
medications administered with dosages, time intervals and route
of administration.

(f) A discharge entry shall be made in the patient’s record
indicating the patient’s condition upon discharge.

(g) Hold valid and current documentation:

(1) Showing successful completion of a Health Care
Provider BLS/CPR course; and

(2) Have received training and be competent in the
recognition and treatment of medical emergencies, monitoring
vital signs, the operation of nitrous oxide delivery systems and
the use of the sphygmomanometer and stethoscope.

(h) The practitioner shall assess the patient’s responsiveness
using preoperative values as normal guidelines and discharge the
patient only when the following criteria are met:

(1) The patient is alert and oriented to person, place and time
as appropriate to age and preoperative neurological status;

(2) The patient can talk and respond coherently to verbal
questioning or to preoperative neurological status;

(3) The patient can sit up unaided or without assistance or to
preoperative neurological status;

(4) The patient can ambulate with minimal assistance or to
preoperative neurological status; and

(5) The patient does not have nausea, vomiting or dizziness.



Ch. 143] PROFESSIONS AND OCCUPATIONS 1505

§30-4A-6b. Qualifications, standards applicable, and continuing

[am—y

education requirements for a Class II Permit.

(a) The board shall issue a Class IT Permit to an applicant
who:

(1) Is a licensed dentist in West Virginia;

(2) Holds valid and current documentation showing
successful completion of a Health Care Provider BLS/CPR; and

(3) Has completed a board approved course of at least six
hours didactic and clinical of either predoctoral dental school or
postgraduate instruction.

(b) A dentist who induces anxiolysis shall have the
following facilities, properly maintained equipment and
appropriate drugs available during the procedures and during
recovery:

(1) An operating room large enough to adequately
accommodate the patient on an operating table or in an
operating chair and to allow an operating team of at least two
individuals to freely move about the patient;

(2) An operating table or chair which permits the patient to
be positioned so the operating team can maintain the patient’s
airway, quickly alter the patient’s position in an emergency, and
provide a firm platform for the administration of basic life
support;

(3) A lighting system which permits evaluation of the
patient’s skin and mucosal color and a backup lighting system
of sufficient intensity to permit completion of any operation
underway in the event of a general power failure;

(4) Suction equipment which permits aspiration of the oral
and pharyngeal cavities;

(5) An oxygen delivery system with adequate full face mask
and appropriate connectors that is capable of delivering high
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30 flow oxygen to the patient under positive pressure, together with
31 an adequate backup system;

32 (6) A nitrous oxide delivery system with a fail-safe
33  mechanism that will insure appropriate continuous oxygen
34  delivery and a scavenger system;

35 (7) A recovery area that has available oxygen, adequate
36  lighting, suction and electrical outlets. The recovery area can be
37  the operating room;

38 (8) Sphygmomanometer, stethoscope, and pulse oximeter;
39 (9) Emergency drugs; and

40 (10) A defibrillator device is recommended.

41 (11) All equipment and medication dosages must be in

42  accordance with the height an